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Igor Zbitnoff, Eileen Andreoli, Jeffrey Frost,
Richard Joseph, Juliet Beth Buck, Ray Gonda,
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Deborah Lee James, Secretary of the Air Force,
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MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION FOR SUMMARY
JUDGMENT OR JUDGMENT ON THE RECORD
The Standard of Review under NEPA
The National Environmental Policy Act (NEPA) itself does not provide for judicial review.
Contested agency actions are reviewed under the Administrative Procedure Act (APA). 5 U.S.C.
§ 701 et seq. Under the APA, agency action must be set aside if it is found to be "arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law" or "without observance
of procedure required by law." 5 U.S.C. § 706(2)(A) and (D). Senville v. Peters, 327 F.Supp.2d
335, at 345, 369 (D.Vt. 2004), aff’d 331 Fed Appx. 848 (2nd Cir. 2009).
The “arbitrary and capricious” test applies in NEPA cases where the agency is applying
law to fact and the technical expertise of the agency is being applied. Marsh v. Oregon Natural
Resources Council, 490 U.S. 360, 375 (1989). The arbitrary and capricious test requires the Court
to consider “whether the decision was based on a consideration of the relevant factors and whether
there has been a clear error of judgment.” Motor Vehicle Mfrs. Ass’n v. State Farm Mutual Auto.
Ins. Co., 463 U.S. 29, 43 (1983) (internal quotations and citations omitted). An agency action
would be set aside under this standard “if the agency has relied on factors which Congress has not
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intended it to consider, entirely failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the agency, or is so implausible
that it could not be ascribed to a difference in view or the product” of agency expertise.” Id. See
City of New York v Shalala, 34 F.3d 1161, 1167 (2d Cir. 1994) (applying arbitrary and capricious
standard) and Senville v Peters, 327 F.Supp.2d 335 at 344-345 (applying Shalala).
On the other hand, where the reviewing court is addressing a question of law, or where the
facts are settled, the arbitrary and capricious standard does not govern.
… The dispute thus does not turn on the meaning of the term “significant” or on an
application of this legal standard to settled facts. Rather, resolution of this dispute
involves primarily issues of fact. Because analysis of the relevant documents
“requires a high level of technical expertise,” we must defer to “the informed
discretion of the responsible federal agencies.” Kleppe v. Sierra Club, 427 U.S.
390, 412, 96 S.Ct. 2718, 2731, 49 L.Ed.2d 576 (1976). See also Baltimore Gas &
Electric Co. v. Natural Resources Defense Council, Inc., 462 U.S. 87, 103, 103
S.Ct. 2246, 2255, 76 L.Ed.2d 437 (1983) (“When examining this kind of scientific
determination ... a reviewing court must generally be at its most deferential”).
Under these circumstances, we cannot accept respondents’ supposition that review
is of a legal question and that the Corps’ decision “deserves no deference.”
Marsh, 490 U.S. 360, 377. The § 706(20(A) standard of “not in accordance with law” and the §
706(2)(D) standard of “without observance of procedure required by law” standard apply.
Mandelker, NEPA Law and Litigation, § 10.16. As Judge Sessions explained in Senville, “neglect
of a statutory duty is not subject to the arbitrary and capricious standard.” The less deferential “not
in accordance with law” standard applies. Senville v Peters, 327 F.Supp.2d 325 at 369. Judge
Sessions concluded Senville by noting that “NEPA essentially is a law of procedure” and the
reviewing court’s role is to ensure that the required procedure was followed. 327 F.Supp.2d 325
at 370.
COUNTS 1 & 3 — THE EIS FAILED TO EVALUATE THE
LIKELIHOOD, EFFICACY, COST OR IMPACTS OF RAZING HOMES
IN THE 65 DB DNL ZONE OR OF PRESERVING THESE HOMES AND
SOUNDPROOFING THEM.
2

PRELIMINARY STATEMENT
NEPA requires that every Environmental Impact Statement (EIS) contain a “detailed
statement” on the environmental impacts of a proposed action, the extent to which adverse impacts
may be avoided, and alternatives to the action. 42 U.S.C. § 4332(C). The discussion of impacts
“shall include” both direct and indirect effects. The discussion of alternatives must include
measures that would avoid, reduce or compensate for these effects -- referred to in the regulations
as mitigation alternatives.1 Mitigation alternatives that are practical or feasible must be evaluated
even if another agency would be responsible for implementing them. 40 C.F.R. § 1502.14(c).
Without in-depth consideration of effects and of mitigation alternatives to address those effects, it
is not possible for an agency to engage in the mandated “hard look” at the environmental impacts
of a project. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989)(citing
Kleppe v. Sierra Club, 427 U.S. 390 (1976)).
That hard look did not occur here. The Defendant’s noise modeling predicts that, if F-35
aircraft are based at the Burlington airport, 2,963 households and 6,693 individuals will be subject
to 65 db DNL noise levels -- levels that the Air Force says are “incompatible” with residential use
of homes – and this modeling was conducted using inputs that assumed that all of the mitigation
set forth in the EIS was already in effect. The Final Environmental Impact Statement (FEIS) at §
BR2.8, p.4-19 states that all of the mitigation measures proposed in the FEIS were “already

“§ 1508.20 Mitigation. Mitigation includes:(a) Avoiding the impact altogether by not
taking a certain action or parts of an action.(b) Minimizing impacts by limiting the degree or
magnitude of the action and its implementation. (c) Rectifying the impact by repairing,
rehabilitating, or restoring the affected environment. (d) Reducing or eliminating the impact over
time by preservation and maintenance operations during the life of the action.(e) Compensating
for the impact by replacing or providing substitute resources or environments.”
1

3

employed in the noise modeling.” Otherwise many thousands more Vermonters would have been
added to the incompatible noise zone. This mitigation, upon which the noise modeling was based,
consisted solely of operational constraints such as prohibition against night-time flights and
avoidance of use of after-burners during take-off.
The FEIS proposes no non-operational mitigation for the affected 2,963 households. The
FEIS mentions that Congress might resume funding of the Federal Aviation Administration (FAA)
Part 150 program that the City of Burlington, in the past, has used to purchase and raze hundreds
of homes in areas of South Burlington subject to 65 db DNL noise levels because of F-16 aircraft.
However, the FEIS does not disclose or evaluate the likelihood that this will occur, or the impact
on the City of Winooski were hundreds of homes to be purchased and razed. Other means of
mitigating the noise impact, such as providing sound-proofing to affected homes, are not proposed
or evaluated.
Before the FEIS was published, the City Council of Winooski had pleaded against use of
federal funds to buy and raze homes in the F-35 65 dB DNL zone as had been done in South
Burlington. The City Council warned against transforming “a large part of our city” into an “empty
noise zone.” The City Council had pleaded for practical mitigation alternatives that would
preserve existing housing, such as soundproofing of homes. M370 (FEIS E-1148). CitizenPlaintiffs had filed comments which sought evaluation in the Final EIS of the impacts on the
character and tax base of Winooski were the home buy-out and razing solution to be applied to
Winooski as it has been in South Burlington, and seeking evaluation of alternative mitigation such
as soundproofing of homes and schools. Comment 252, E-488-489. Similarly, the State Historic
Preservation Officer (SHPO) urged that the Air Force disclose whether Burlington’s F-35 noise-
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mitigation program would involve razing of historic properties in Winooski as it did in South
Burlington. FEIS B-11 – B-13.
Congress intended that federal agencies apply NEPA “in cooperation with State and local
governments,” 42 U.S.C. § 4331(a) -- but the Final EIS did not amend the DEIS or respond to
these comments from the Winooski City Council and the public other than to state these problems
were not the Air Force’s problems. “While the Congress has given the FAA authority to spend
taxpayer money for mitigating noise at private residences and noise-sensitive receptors in relation
to airport construction or expansion it has not given the military Services any similar general
authority.” FEIS E-1237
FACTS
The operation of 18 F-35’s (“Scenario 1”) at the BIA in Burlington will cause the number
of individuals experiencing noise levels at 65 db DNL (Day-Night Average Sound Level) or
greater, to increase by 2,061, or an additional 997 households within 289 acres, when compared
with the current noise levels experienced with the F-16’s.2 Table 2-12 at p 2-32, BR3.2-8 at p
BR4-30. The locations impacted include three schools, three houses of worship, and four
residential areas. [FEIS BR4-30] The current FAA Part 150-Noise Compatibility Program for the
City of Burlington (approved in 2008) allows for acquisition of properties within the 65 db DNL
zone as it was forecasted in 2008 for the year 2011. [FEIS BR4-66 – 4-67]
Department of Defense policy, based on an interagency study of noise and its impacts,
treats residential land uses as not compatible with outdoor sound levels at or above 65 db DNL.

The EPA considers 55 db DNL as a level “...requisite to protect the public health and
welfare with an adequate margin of safety,” (USEPA 1974) which is essentially a level below
which adverse impact is not expected. The 65 db DNL “is a level most commonly used for noise
planning purposes and represents a compromise between community impact and the need for
activities like aviation which do cause noise.” FEIS App, at C-12.
2
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[FEIS, App at C-12; also see Table C-5 at p. C-15 and discussion at p.C-12 – C-16. The
Department of Defense considers noise levels of 75 db DNL to be dangerous to human health.
FEIS at C-12. Seventy of the additional 289 acres would experience noise in excess of 75 db DNL.
[Table BR 3.10-2, at BR4-67]
All totaled, and including currently impacted areas, the F-35 operations will cause 2,252
acres with 6,663 individuals in 2,963 households to experience noise levels of 65 db DNL or
greater. [Table BR3.2-8 at BR4-30].
The Administrative Record and Record of Decision reveal that the F-16 aircraft at the
Burlington airport are scheduled to be retired, due to their age, and will not be replaced in 2018
regardless of whether F-35 aircraft arrive to replace them. AR41186. The FEIS states that
commercial aircraft alone would not produce noise levels of 65 db DNL at Burlington. This means
that the nearly seven thousand residents who will experience noise levels incompatible with
residential use if F-35 aircraft are based at Burlington will experience no 65 db DNL noise if the
F-35 aircraft are not based at Burlington.3
The Air Force’s prediction that 6,663 Vermont residents will experience 65 dB DNL is
based upon the assumption that all of the operational mitigation discussed in the FEIS, such as
avoidance of night-time flights and avoidance of use of after-burners during take-offs, has been
placed into effect. In the words of the FEIS, all of the mitigation measures proposed in the FEIS
were “already employed in the noise modeling.” § BR2.8, p.4-19. These are the same constraints
that the existing F-16 aircraft operate under. FEIS at page E1128.

3

The failure of the FEIS to disclose this fact and to compare the impacts of basing F-35
aircraft at Burlington with the most likely alternative of no military aircraft noise is addressed
below in connection with counts 5 and 10 of the complaint.
6

The City Council of Winooski -- the municipality in which the thousands of affected
families live – submitted comments on behalf of it residents. Its comments were in the form of
Resolutions adopted by vote of the City Council. The first, dated May 21, 2012, expressed support
for the men and women of the Air Guard but also asked the Air Force for answers to a list of
questions it attached to the Resolution. The questions included #15, asking what other noise
mitigation had been used in other communities that could be used in Winooski. AR 52074, 5251920.
The Vermont Air National Guard responded to the City Council informally, noting that it
did not speak for the Air Force, [AR 52986, 52982] but acknowledging that non-operational
mitigation options were available. The Guard provided an FAA document that explained that
sound insulation and property acquisition are typical FAA-funded mitigation methods (AR 52806.
52809).

The Air Guard summarized that information in its answer to Questions 10 and 15.

AR52975-6. The Guard’s response was provided to the City Council on June 12, 2012. The
Guard’s response and the FAA document are found in the Administrative Record, but not in the
Draft or Final EIS. (Nor are they referred to or incorporated by reference into the Draft or Final
EIS.)
One week after receipt of the Guard’s response, on June 18, 2012, the City Council adopted
a second Resolution, this one stating that noise was “the defining issue” for Winooski, and that the
City would oppose the basing unless it received assurance that all noise would be mitigated so that
it would not exceed in intensity or spatial extent the noise of the existing F-16 aircraft. It objected
to Part 150 mitigation that would include purchase and razing of a large number of affected homes
in Winooski, creating “an empty noise zone” in “a large portion of our city.” It closed with a
paragraph pleading for funds to mitigate noise by making improvements “in all homes subject to
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an increase in noise levels in excess of 65 dB DNL” -- i.e., the type of non-operational mitigation
the Air Guard had disclosed was in use elsewhere. M370 (FEIS E-1148). The City Manager
submitted the resolution to the Air Force for its consideration as a comment on the DEIS.
AR53121.
A revised Draft EIS was issued. The revised draft did not modify the discussion of
mitigation..
On July of 2013 the City Council adopted a third Resolution. This Resolution stated that
the revised DEIS showed that under either the 18-aircraft or the 24-aircraft scenarios the 65 DNL
zone would encompass “over 50% of our community… disproportionately impacting the residents
of this city including most of the city’s low income and minority populations as outlined in the
study…” AR 60954 The Resolution stated that the latest DEIS did not adequately address the
questions and concerns submitted by the City on May 21, 2012 and June 18, 2012.
Citizen-Plaintiffs4, too, submitted comments asking the Air Force to discuss and evaluate
non-operational mitigation other than the Part 150 buy-out of homes. They asked for evaluation
of soundproofing of schools, businesses and homes, or providing hearing protection equipment to
schoolchildren and adults who work or attend school within the 65 dB DNL zone. RO 252 (E489). They specifically urged the Air Force to provide more detailed analysis than simply stating
that Part 150 mitigation “might” happen:
This DEIS fails to meet these [NEPA]standards. Sections 2.6, BR2.6, BR
2.7 and BR 2.8 discuss only a limited set of mitigation measures that consist
entirely of scheduling of aircraft flights and education of pilots to minimize noise
during take-off and landing.
The DEIS also notes, in passing, that the City of Burlington might extend
its FAA Part 150 buyout of homes to include homes impacted by the F-35A. There
is no plan by “the proponent” of the project, the Air Force, to institute any buy-out,
4

Plaintiffs include the City of Winooski and many individuals. To distinguish the
individuals from the City, they are referred to as Citizen-Plaintiffs.
8

nor any identification of how many homes might be purchased, nor any analysis of
the cost of or who will fund the buy-out, nor any date of completion. This mention
of suggested possible mitigation does not constitute rigorous identification and
objective evaluation of the extent or effectiveness of the potential mitigation. This
does not suffice under the Air Force’s own regulation or the CEQ standard.
RO 252, E-485 – E-486.
In their July 15, 2013 comments, Citizen-Plaintiffs -- like those of many other commenters5
-- included expert evaluation of the loss in property values that the basing would cause. Comment
252 at E-488 – E-489 (attaching the report of licensed Vermont appraiser Richard Larson,
calculating the loss to the tax base from full F-35 beddown at $100 million).
Citizen-Plaintiffs also asked the Air Force to assess the same issue that the Winooski City
Council had raised -- whether the cure would be worse than the disease if the principal
nonoperational mitigation used by the City of Burlington for F-16 noise were to be implemented
for F-35 noise. They asked the Air Force to disclose and evaluate the impacts on Winooski if the
Part 150 buyout program were to be used in Winooski:
The DEIS is silent about: … 2) the impact on residential neighborhoods
if 65 dB DNL homes are purchased and razed as part of a FAA Part 150 mitigation
program, leaving vacant blocks in what are now residential areas; … and 5) the
effect on the character of the historic City of Winooski if substantial portions of its
historic core were to be purchased and razed as part of a Part 150 program. As to
each of these areas, it is important and legally required by NEPA, that other
decision-makers -- members of the public, the governance of the City of Burlington,
the governance of the City of Winooski, and the governance of the State, recognize
now, as part of the NEPA process, before the Air Force decision is made, what
decisions they may be called upon to make if the F-35A becomes operational and
affected homes lose $100 million in equity...
The failure to identify and evaluate the harm to homeowners, to the tax base,
to residential neighborhoods and to Winooski’s character was error under § 4332
and 40 C.F.R. § 1502.16. The failure to identify or evaluate how these losses could
be mitigated through financial compensation was error as well. 40 C.F.R. §
1502.14(a), (c) and (f); 40 C.F.R. § 1502.16(h); 32 C.F.R. § 989.22.

5

See Comment 821 of Appraiser Steve Allen, at E1207-1208; Comment 677 of
Representative George Cross at E-1040; Comment 815 of Plaintiff Jeffrey Frost at E1195.
9

Comment 252, E-501
The SHPO raised similar concerns. She asked that the Air Force disclose whether
Burlington’s F-35 noise-mitigation program would involve razing of historic properties in
Winooski. She wanted to know the extent to which historic buildings would be razed. FEIS B11- B-12.
Similar comments were submitted by others:


Comment RO249:
The mitigation proposals (maintaining the same quiet hours, arrival and
departure times, and single take-offs as the F-16) have resulted in the loss of
approximately 200 affordable homes in South Burlington (p. 2-48, BR4-17). Are
there any other mitigation measures that can be taken which reduce the level and
frequency of noise?”



Comment RO382 from the South Burlington School District:
The Revised Draft EIS also continues to provide an inadequate discussion
of the mitigation measures that could be used to decrease the impacts on the South
Burlington School District. The Air Force’s response to our concern merely
reiterates that the “Burlington AGS would continue to undertake the voluntary
restrictions outlined in the Burlington Noise Compatibility Program Update.”
Revised Draft EIS, Vol. II, Response Number NS-11.



Comment RO677:
Points out that a year has gone by and the Winooski City Council has not received
a formal written response to questions about the feasibility and impacts of noise
mitigation measures.



Comment RO759:
Today it was announced that there are no plans to purchase more homes in
the affected area. There appears to be little concern for those who find themselves
living in an area designated as “unsuitable for residential use.”



Comment RO821:
The potential loss of home values must be considered as a cost of this basing
and examined more closely in the EIS. The analysis should identify the value of the
residential property which is located within the high noise zone, and estimate the
potential loss in value of this property, as well as the cost to mitigate the noise
damages if mitigation is possible.
The FEIS was issued on September 24, 2013. Section BR2.8 of the FEIS describes

mitigation measures specific to Burlington and begins with the statement “Refer to Chapter 2,
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section 2.6.1 for a description of measures being adopted.” [FEIS BR2.8, at BR4-19] Section 2.6.1,
a subsection of 2.6, is a list of mitigation measures that includes: “Continue to work with
Burlington IAP and City of South Burlington to support purchase and relocation through the Part
150 process and to assess noise abatement measures.” [Section 2.6.1, at 2-49] Section BR2.8
further states that “While the Air Force and Air National Guard have no plans to acquire or
demolish residences as part of the F-35A beddown, the City of Burlington has indicated that they
are considering updating the Part 150 Noise Exposure map and Noise Compatibility Program to
include F-35A operations. … The City of Burlington has indicated they anticipate that a new Noise
Compatibility program would need to be developed that may include many facets to address noise,
including, home purchase, sound insulation, and land based noise mitigation measures. This is an
action that is taking place under the aegis of the FAA and the City of Burlington under the Noise
Compatibility Program.” FEIS at BR4-19. The FEIS contains no other, significant discussion or
evaluation of non-operational mitigation alternatives.
The FAA is a “cooperating agency” as defined in 40 CFR § 1508.5,6 and as such the FEIS
states that it was involved in developing the EIS. [FEIS section 1.6, at 1-11]. The FEIS states that
“Appendix B of the FEIS presents the relevant correspondence exchanged between the Air Force

“As defined in 40 CFR § 1508.5, a cooperating agency… “means any Federal agency
other than a lead agency which has jurisdiction by law or special expertise with respect to any
environmental impact involved in a proposal (or a reasonable alternative) for legislation or other
major Federal action significantly affecting the quality of the human environment.” The FAA has
overall responsibility for the National Airspace System, including runways and facilities at
Burlington and Jacksonville International Airports (IAPs) associated with Burlington AGS and
Jacksonville AGS. As the agency with special expertise for safe and efficient use of these
airfields, the FAA is participating in the preparation of the Draft EIS.” [FEIS Section 1.6, at 111]
6
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and cooperating agencies.” Id. There is, however, no correspondence from the FAA in Appendix
B.
The Administrative Record indicates that some members of the Air Force staff believed
that the Part 150 program would not be implemented. [AR51676, 52447, 52725, 62875, 64670,
65048, 65345]. Staff email asks why FAA is a cooperating agency because they couldn’t get the
FAA “to chime in on noise issues.” AR52447; staff email states “I think the Burlington Airport
Commission has gone on record stating they do not intend to buy back anymore homes within the
65 DNL line that is in the EIS.” AR62876; staff email states: the Part 150 “was put in as a possible
mitigation. Indications from the FAA are that they will not continue the program." AR 65048.
The FEIS contains all Air Force responses to all the comments. The City Council’s and
the public’s concerns about creating an empty noise zone in Winooski were never responded to -these concerns and requests are not mentioned. Nor was the request to consider alternatives to
purchasing and razing such as soundproofing of homes. The closest the Air Force came to a
response is found on page E-1237: “While the Congress has given the FAA authority to spend
taxpayer money for mitigating noise at private residences and noise-sensitive receptors in relation
to airport construction or expansion it has not given the military Services any similar general
authority.” See pages E-1228-1332 and E -1237-1239.
In contrast to the questions about home-razing and soundproofing that were left
unanswered with regard to the Burlington site, there was no need to ask or answer questions like
these with respect to the two alternative locations, McEntire JNGB and Jacksonville AGS.
Choosing Burlington adds nearly 1000 homes and nearly 3000 individuals to the F-16’s 65 db
DNL zone. Choosing the other sites would either make no difference or reduce the number of
affected homes and individuals. [FEIS, Table 2-12 at 2-32, 2-39] McEntire is the environmentally
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preferred alternative based on the fact that it “represents the greatest decrease in the amount of
acres, population, households, and receptors exposed to noise levels 65 dB DNL and greater … .”
[FEIS at 2-30] (underlining added.)
In sum, the FEIS predicts nearly seven thousand Vermont residents will experience noise
that is incompatible with residential use assuming that all of the operational mitigation proposed
in the FEIS is successful. The FEIS does not address the impacts on Winooski should Burlington
offer Winooski residents the same compensation it has offered South Burlington residents,
resulting in abandonment and razing of their homes. The FEIS does not propose or evaluate any
other mitigation that would avoid or reduce the harm that will be experienced by these seven
thousand residents, such as soundproofing their homes. Instead, the FEIS explicitly defers all
questions of home-razing and sound-proofing to a Part 150 program that the FAA and the City of
Burlington may adopt at an unspecified time in the future – well after the decision where to base
the F-35 aircraft has been made.
ARGUMENT
DEFENDANT’S FAILURE TO EVALUATE THE LIKELIHOOD,
EFFICACY, COST OR IMPACTS OF PURCHASING AND RAZING
HOMES IN THE 65 DB DNL ZONE OR OF PRESERVING THESE
HOMES AND SOUNDPROOFING THEM, VIOLATED NEPA.
a. Defendant failed to meet NEPA’s requirements that the EIS discuss mitigation
measures in sufficient detail to ensure that environmental consequences have been
fairly evaluated and so that the public may “evaluate the severity of adverse
environmental effects and the extent to which they can be avoided.”
NEPA does not impose substantive rules of decision. It imposes procedures designed to
accomplish “twin aims”: to ensure that the agency takes a “hard look” at the environmental
consequences of its proposed action and to make information on environmental consequences
available to the public which may then offer its insight to assist the agency’s decision-making
through the comment process.

Robertson, 490 U.S. at 350, 356; Dubois v U.S. Dept. of
13

Agriculture, 102 F.3d 1273, 1285-86 (1st Cir. 1996).
NEPA requires that an EIS include a “detailed” examination of mitigation alternatives.
The requirement that agencies discuss mitigation at all is one of NEPA”s “action-forcing”
provisions that ensure the agency takes a “hard look” at environmental impacts and that relevant
information is made available to the public. Robertson, Id. “Implicit in NEPA's demand that an
agency prepare a detailed statement on ‘any adverse environmental effects which cannot be
avoided should the proposal be implemented’ is an understanding that the EIS will discuss the
extent to which adverse effects can be avoided.” Robertson, Id. (citing 42 U.S.C. § 4332(C)(ii)).
The Council on Environmental Quality (CEQ) implementing regulations require that the EIS
include a discussion of “the means to mitigate adverse environmental impacts.” 40 CFR
§1502.16(h); also see §1502.14(f).7, 8 The requirement that the discussion of alternatives include
appropriate mitigation measures is one of the means by which the EIS provides “a clear basis of
choice among the options by the decisionmaker and the public.” [see 40 CFR §1502.14]
Robertson, 490 U.S. at 352. The CEQ regulations include mitigation measures as one kind of
alternative. 40 CFR §1502.14(f).
The requirement that the examination of mitigation alternatives be “detailed” derives from
the explicit wording of the statute -- section 4332(C) requires that “a detailed statement” be
prepared. The courts have noted that the statutory language connotes “careful, reasoned and fully
explained analysis.” Dubois, Id. Mitigation measures must be “discussed in sufficient detail to

7

CEQ regulations are entitled to substantial deference. Robertson v. Methow Valley
Citizens Council, Id. at 354.
8
As explained in the Purpose section of the regulations: “Section 102(2) contains
“action-forcing” provisions to make sure that federal agencies act according to the letter and
spirit of the Act. The regulations … implement section 102(2). Their purpose is to tell federal
agencies what they must do to comply with the procedures and achieve the goals of the Act.” 40
CFR §1500.1(a)(emphasis added).
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ensure that environmental consequences have been fairly evaluated." Natural Resources Defense
Council, Inc. v. F.A.A., 564 F.3d 549 (2nd Cir. 2009). A “mere listing” of mitigation measures “is
insufficient.” Westlands Water Dist. v. United States Dep't of Interior, 376 F.3d 853, 872 (9th
Cir.2004) citing Neighbors of Cuddy Mountain v. United States Forest Serv., 137 F.3d 1372, 1380
(9th Cir. 1998)(“Perfunctory description of mitigating measures is inconsistent with the "hard
look" … required … under NEPA.”); Conservation Law Foundation, Inc. v. Department of Air
Force, 864 F.Supp. 265 (D.N.H. 1994)(finding FEIS inadequate for failure to evaluate mitigation
measures), judgment aff’d in part, rev’d in part on other grounds, Conservation Law Foundation,
Inc. v. Busey, 79 F.3d 1250 (1st Cir. 1996); Vermont Public Interest Research Group v. United
States Fish & Wildlife Service, 247 F.Supp.2d 495 (D.Vt. 2002)(discussing requirements for the
mitigation discussion and finding FEIS adequate because it provided sufficient information on the
effectiveness and reliability of the mitigation measures, including site-specific analysis, and where,
when, and how the measures would be employed).
The discussion of mitigation in Robertson bears directly upon the facts of this case.
Robertson explained that detailed examination of the comparative public and private costs of
various mitigation alternatives was intended by Congress to play a central role in an EIS.
The requirement that an EIS contain a detailed discussion of possible
mitigation measures flows both from the language of the Act and, more expressly,
from CEQ’s implementing regulations. Implicit in NEPA’s demand that an agency
prepare a detailed statement on “any adverse environmental effects which cannot
be avoided should the proposal be implemented,” 42 U.S.C. § 4332(C)(ii), is an
understanding that the EIS will discuss the extent to which adverse effects can be
avoided. See D. Mandelker, NEPA Law and Litigation § 10:38 (1984). More
generally, omission of a reasonably complete discussion of possible mitigation
measures would undermine the “action-forcing” function of NEPA. Without such
a discussion, neither the agency nor other interested groups and individuals can
properly evaluate the severity of the adverse effects. An adverse effect that can be
fully remedied by, for example, an inconsequential public expenditure is certainly
not as serious as a similar effect that can only be modestly ameliorated through the
commitment of vast public and private resources.
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490 U.S. 332, 351-352 (emphasis added). Comparison of the costs of mitigation provides a
yardstick by which to compare the severity of the impacts of the project against the severity of the
impacts of alternatives to the project.
The F-35 FEIS contains no discussion or comparison of the public and private resources
that would be needed to mitigate noise at the Burlington site as compared with the public and
private resources that would be needed to mitigate impacts at the McIntire and Jacksonville sites - because the FEIS contained no discussion of how the predicted 65 db DNL noise impacts on 997
additional households and on the nearly 2,963 total households would be mitigated and at what
cost9. Commitment of “vast public and private resources” may be needed to ameliorate the noise
impacts on those households. “Inconsequential public expenditure” may be needed at the two
alternative sites, because at Jacksonville replacing existing aircraft by F-35 aircraft will result in
43 fewer homes subject to 65 db DNL and at McIntire will result in 176 fewer homes. FEIS at 237. Without this comparison, “neither the agency nor other interested groups and individuals can
properly evaluate the severity of the adverse effects.”

See, e.g., Chelsea Neighborhood

Associations v. United States Postal Service, 389 F.Supp. 1171, 1180 (S.D.N.Y. 1975), aff’d on
other grounds 516 f.2d 378 (2nd Cir. 1975) (injunction issued where EIS failed to consider whether
the potentially large cost of proposed noise mitigation would render a key component of the project
unfeasible, among other failings).
The Air Force wrongly declined to evaluate non-operational alternatives to mitigate the
impacts of 65 db DNL noise on the theory that an agency other than the Air Force would be making

9

If the average cost of soundproofing a home is $10,000 and the average cost of
purchasing a home in the predicted 65 db DNL zone is $100,000, mitigation for 997 additional
households would cost $9.97 million to $99.7 million. The costs for 2,963 households would be
much greater.
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decisions about whether to fund those mitigation measures. E-1237. The CEQ regulations
explicitly reject this argument. Section 1502.14(c) states that the alternatives to be considered
“shall…include reasonable alternatives not within the jurisdiction of the lead agency.” (Emphasis
added.) Mitigation alternatives, like any other alternatives, must be considered, if reasonable,
regardless of whether they fall within the lead agency’s jurisdiction.10 These regulations are
entitled to substantial deference.
The Air Force’s position not only ignores the plain meaning of the CEQ regulation but it
cannot be squared with the holding of Robertson. One purpose of discussing mitigation in an EIS
is to allow comparison of the private and public expenditures that would be needed to mitigate the
impacts of the competing alternatives. This purpose cannot be fulfilled if potential mitigation
measures are excluded from assessment on the grounds that another federal agency or a state or
local agency or a private or nonprofit party would be funding the mitigation measures made
necessary by the project.
If the purpose of NEPA were to impose a substantive duty to commit to a course of
mitigation, rather than the procedural duty to disclose and compare the environmental costs and
benefits of projects and their alternatives, the Air Force position would have some basis. The Air
Force cannot commit to mitigation measures that are outside of its authority. But Robertson
rejected this interpretation of NEPA. The purpose is environmental full disclosure, before a
decision is made, so that the public and their representatives at every level of government can

10

Sections 1508.7 and 1508.25 also make clear that the review of impacts is not to be
limited by the limits of the lead agency’s jurisdiction. “Actions” requiring environmental review
include “cumulative actions,” which are impacts which result from the incremental impact of
agency action “when added to other past, present and reasonably foreseeable future actions
regardless of what agency (federal or non-federal) or person undertakes such other actions.”
(Emphasis added.)
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participate in the decision-making process on an informed basis. Robertson, at 351-352. See also
Calvert Cliffs Coordinating Comm., Inc. v. U.S. Atomic Energy Commission, 449 F.2d 1109, 1123
(D.C. Cir. 1971)(intent of NEPA is to use the EIS process to educate the public about the proposal
and thus allow them to “rais[e] a wide range of environmental issues in order to affect particular
Commission decisions.”)
The Council on Environmental Quality has explained in Forty Most Asked Questions
Concerning CEQ’s National Environmental Policy Act Questions11 why alternatives that fall
outside the jurisdiction of the agency or have not been funded by Congress must be evaluated:
2b.Q. Must the EIS analyze alternatives outside the jurisdiction or capability of
the agency or beyond what Congress has authorized?
A. An alternative that is outside the legal jurisdiction of the lead agency must still
be analyzed in the EIS if it is reasonable... Alternatives that are outside the scope
of what Congress has approved or funded must still be evaluated in the EIS if they
are reasonable, because the EIS may serve as the basis for modifying
Congressional approval or funding in light of NEPA’s goals and policies. Section
1500.1(a).
Forty Most Asked Questions, Question 2b.12 Forty Most Asked Questions provides one example
of a mitigation measure that should be addressed which generally falls completely outside of

Council on Environmental Quality, Forty Most Asked Questions Concerning CEQ’s
National Environmental Policy Act Questions, 40 FR 18026 March 23, 1981.
12
While the CEQ regulations are given substantial deference, Robertson, supra, at 354
the Forty Most Asked Questions are not regulations. “[R]ulings, interpretations, and opinions [of
administrators] do constitute a body of experience and informed judgment to which courts and
litigants may properly resort for guidance. … The weight … will depend upon the thoroughness
evident in its consideration, the validity of its reasoning, its consistency with earlier and later
pronouncements, and all those factors which give it power to persuade, if lacking power to control.”
Skidmore v. Swift & Co., 323 U.S. 134, 139-140 (1944); also see Christensen v. Harris County, 529
U.S. 576, 587 (2000). Here, the reasoning of answers 2 and 19 of Forty Most Asked Questions
conforms to the regulations and to the intent of Congress as discussed in Robertson, Calvert
Cliffs and Natural Resources Defense Council v. Morton, supra.
Answer 20b of the Forty Most Asked Questions was relied on by the Second Circuit
Court of Appeals in Sierra Club v. U.S. Army Corps of Engineers, 772 F2d 1043, 1059d (2d Cir.
1985) (Mansfield, J., concurring). On the other hand, Answer 46, addressing when a
commitment to a mitigation measure may be used to justify a findings of no significant impact,
11
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federal jurisdiction -- adoption of land use controls to respond to the effects of a federal project.
Forty Most Asked Questions, Answer 19a.
Forty Most Asked Questions explains why mitigation alternatives, in particular, that fall
outside the jurisdiction of the lead agency must be assessed. The EIS is intended to be “the most
comprehensive environmental document.” It “is an ideal vehicle to lay out not only the full range
of environmental impacts but also the full spectrum of appropriate mitigation.” Id. In addition,
consideration of these alternatives “will serve to alert agencies or officials who can implement
these extra measures, and will encourage them to do so.” Forty Most Asked Questions, Answer
19.b (emphasis in the original).
An EIS must address the likelihood and efficacy of mitigation, in addition to providing a
detailed description of the mitigation. South Fork Band Council of Western Shoshone of Nevada
v. United States Dept. of Interior, 588 F.3d 718, 727 (9th Cir. 2009); Neighbors of Cuddy Mountain
v. U.S. Forest Service, 137 F.3d 1372, 1381 (9th Cir.1998); National Trust for Historic
Preservation v. Suazo, CV-13-01973-PHX-DGC, 9-11 (D. Arizona)(discussion of mitigation
measures inadequate because of failure to evaluate their effectiveness or explain why such an
evaluation is not possible)(citing South Fork Band Council of Western Shoshone of Nevada v.
United States Dept. of Interior, 588 F.3d 718 (9th Cir. 2009), Neighbors of Cuddy Mountain v.
U.S. Forest Service, 137 F.3d 1372, 1381 (9th Cir.1998));. Cf Ground Zero Center for Nonviolent
Action v. U.S. Dept. of Navy, Slip Copy No. 12–cv–5537, 12-13 (W.D.Wash. 2014) (discussion

was found by the Hon. Frederick J. Parker not to be persuasive in Abenaki Nation of Mississquoi
v. Hughes, 805 F.Supp. 234, 244-245, because it departed from a substantial body of precedent.
Here, Answers 2 and 19 conform to the reasoning of the Supreme Court’s ruling in Robertson.
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of mitigation measures adequate where it was explained how they would be effective at attenuating
almost all of the adverse effects of project, including noise); see also 40 C.F.R. § 1505.2(c).13
If a proposed mitigation alternative may cause its own environmental impacts, these must
be assessed. 40 C.F.R. 1502.16(d) states that an EIS shall include discussion of “the environmental
effects of alternatives.” For example, in Westlands Water District v. U.S. Dept. of the Interior,
257 F Supp.2d 1157, 1186-1197 (E.D. Ca. 2002), aff’d in part, rev’d in part, 376 F.3d 853, 874
(9th Cir.2004), two of the mitigation alternatives proposed by the Department of the Interior were
expected to produce their own significant negative impacts. The District Court found that the
environmental effects of the mitigation alternatives had not been adequately assessed in the FEIS.
The District Court enjoined the project from going forward until the NEPA process was rectified.
On appeal, this aspect of the trial court’s ruling was overturned. The Court of Appeals agreed that
the impacts of the mitigation alternatives needed to be assessed in the FEIS – and ruled that they
had been.

The Circuit Court’s opinion describes in detail how the impacts of the mitigation

alternatives had been assessed in the EIS.
Barebones discussion of mitigation alternatives was condemned in Neighbors of Cuddy
Mountain, supra, one of the precedents relied upon by the Hon. William K. Sessions in Vermont

CEQ’s Forty Most Asked Questions, Answer 19.b states that “the probability of the
mitigation measures being implemented must… be discussed.” in order to “ensure that
environmental effects of a proposed action are fairly assessed.” The “likelihood” of adoption
should be addressed, including any history of nonenforcement or “opposition” to this kind of
mitigation. In Burlington’s case, that discussion would have covered the history of Part 150
funding by Congress, Burlington’s history of use of Part 150 funds to purchase and raze homes in
South Burlington, whether the FAA believes the funding will continue in the future, the lawsuit
that reached the Supreme Court challenging the program, and the Supreme Court’s decision that
the program does not require zoning permits from South Burlington. To the extent that the Air
Force was hobbled by lack of cooperation by the FAA in developing these facts, it was the Air
Force’s duty to address that noncooperation before issuance of the FEIS. It was the lead agency.
40 C.F.R. § 1501.5.
13
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Public Interest Research Group v. United States Fish & Wildlife Service, 247 F.Supp. 2d at 525.
In Neighbors of Cuddy Mountain, the Forest Service concluded that proposed logging would result
in sedimentation in certain streams. It listed mitigation alternatives that could be adopted in the
future to mitigate this harm. The Ninth Circuit Court of Appeals ruled that listing of potential
mitigation measures does not suffice under NEPA. It also ruled that the Forest Service had violated
NEPA by failing to assess the likelihood that the listed measures would be adopted and whether
the listed measures would be effective:
It is also not clear whether any mitigating measures would in fact be adopted. Nor
has the Forest Service provided an estimate of how effective the mitigation
measures would be if adopted, or given a reasoned explanation as to why such an
estimate is not possible. The Forest Service’s own experts suggest that the
mitigation measures suggested by the Forest Service “are not mitigation and are
so general that it would be impossible to determine where, how, and when they
would be used and how effective they would be.”
That conclusion – that “it would be impossible to determine where, how, and when [the mitigation
measures] would be used and how effective they would be” -- is equally applicable to the F-35
FEIS.
The CEQ regulations mandate that “Impacts shall be discussed in proportion to their
significance.” 40 C.F.R. § 1502,2(b). The only mitigation that Burlington has provided to existing
65 db DNL homes – an offer to purchase, followed by razing once the offer is accepted – would
impose severe land use changes upon Winooski. As the City Council stated, this prospect could
turn a large part of the city into an empty noise zone. See the noise contour map at BR.
Congress intended that federal agencies apply NEPA “in cooperation with State and local
governments,” 42 U.S.C. § 4331(a), so it is particularly troubling that the EIS has not responded
to the concerns raised by the Winooski City Council. Once the F-35 aircraft arrive in Burlington,
the only decisions that Winooski might be able to influence will be Burlington’s decisions about
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how to mitigate. The need for mitigation will have become irreversible.

It will be too late to

argue that the fiscal and social costs of effective mitigation counsel against basing the aircraft here
– these are disclosures that Robertson intends occur before the basing decision is made.14.
Defendant failed to perform a procedural duty imposed by law -- evaluation of the
likelihood, cost, efficacy and impacts of feasible mitigation. Alternatively, Defendant acted
arbitrarily and capriciously in refusing to evaluate feasible mitigation alternatives on the ground
that the Air Force would not be making that mitigation decision. Its decision was not “based on a
consideration of the relevant factors,” and it “relied on factors which Congress has not intended it
to consider” and “entirely failed to consider an important aspect of the problem.” City of New
York v. Shalala, 34 F.3d 1161, 1167.
b. Regardless of whether NEPA requires evaluation of alternatives outside the
agency’s control, the purchase and razing of homes is a reasonably foreseeable
“indirect effect” that NEPA requires be evaluated.
Regardless of whether the Air Force is correct that it had no duty to consider mitigation
alternatives outside of its control, the purchase and razing of homes in Winooski is an “indirect
effect” of the project and by law had to be evaluated. Sections 1502.16(a) and (b) of the Council
on Environmental Quality regulations mandate (“shall”) that both “direct effects and their
significance” and “indirect effects and their significance” be discussed. Indirect effects are those
“which are caused by the action and are later in time or further removed in distance, but are still
reasonably foreseeable.” 40 C.F.R. § 1508.8.

14

The Part 150 buyout program already in effect required no South Burlington zoning
permit. In re Burlington Airport Permit, 2014 VT 72. 197 Vt. 203, 103 A.3d 153. Under any
reasonable zoning ordinance, it would be difficult to argue that purchase of a home by
Burlington, or the abandonment of the home by its former owner, or razing of the abandoned
home by Burlington, requires a zoning permit. Only if the former home were converted to a
different use such as a commercial use would a zoning permit likely be required. There is little
likelihood that Winooski would be able to control the buyout program through zoning.
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Use of the Part 150 program in Winooski to offer to purchase homes from homeowners in
Winooski’s 65 db DNL zone is reasonably foreseeable because Burlington had used Part 150 funds
in South Burlington to purchase 144 homes in South Burlington’s 65 db DNL zone even before
the EIS process was started, and Part 150 is an ongoing federal program. FEIS B-12, AR 52806,
52809.

These facts provide strong support for Plaintiffs’ premise that razing homes in Winooski

is “reasonably foreseeable” under NEPA:
As in other legal contexts, an environmental effect is “reasonably foreseeable” if it
is “sufficiently likely to occur that a person of ordinary prudence would take it into
account in reaching a decision.” Sierra Club v. Marsh, 976 F.2d 763, 767 (1st
Cir.1992)."
Mid-States Coalition for Progress v. Surface Transportation Board, 345 F.3d 520, 549 (8th Cir.
2003). A person of ordinary prudence, knowing that Burlington had purchased South Burlington
homes in the 65 db DNL zone when Part 150 money became available, would take into account
the possibility that Burlington would purchase homes in Winooski in the 65 db DNL zone once
Part 150 money becomes available again.
The fact that purchasing homes, and then razing those homes, benefits some homeowners
does not mean that this foreseeable effect is excluded from evaluation under NEPA. Effects that
must be evaluated “may also include those resulting from actions which have both beneficial and
detrimental effects, even if on balance the agency believes that the effect will be beneficial.” 40
C.F.R. § 1508.8. Purchasing and razing homes falls within this rubric, because of the beneficial
effect upon homeowners (compensation) as well as the potentially severe effects on the city
(creation of what the City Council referred to as an empty noise zone).
The Air Force’s defense – that it does not control the foreseeable mitigation decisions –
does not justify placing off-limits the indirect effects of the Air Force’s decision. The test is
reasonable foreseeability, not control. Under a control test, induced growth impacts would never
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be subject to review in an EIS. But induced growth impacts must be evaluated in an EIS. Senville
v. Peters, 327 F.Supp.2d 335 at 349, 369 (highway agency’s cursory examination of induced
growth impacts, and its reliance on a future study to evaluate those impacts, did not satisfy NEPA).
Defendant failed to perform a duty imposed by law -- consideration of whether an indirect
effect of its decision would be the purchase and razing of affected homes, and what those impacts
would be upon Winooski. The Defendant’s decision that it need not consider these impacts
because some other entity would be making the funding decision was arbitrary and capricious,
because it substituted control for foreseeability. Its decision was not based on “a consideration of
the relevant factors.” It “relied on factors which Congress has not intended it to consider” and
“entirely failed to consider an important aspect of the problem.” City of New York v. Shalala, 34
F.3d 1161, 1167.
c. Defendant breached its duty to respond to comments seeking disclosure and
assessment of mitigation alternatives.
An agency that receives relevant and reasonable comments on a draft EIS must respond to the
comments. If the comments represent a responsible opposing view not already addressed in the
draft EIS, the agency must either amend the EIS or provide a reasoned explanation. The Air Force
in this case did neither.
The duty to respond is set forth in regulation, 40 CFR §§ 1502.9(b), 1503.4. See also
Conservation Law Foundation, Inc. v. Department of Air Force, 864 F.Supp. 265 (D.N.H. 1994);
National Parks Conservation Ass'n v. United States Department of Interior, 46 F.Supp.3d 1254,
1315 (M.D.Fla. 2014). The regulations outline the range of possible responses that the agency
must provide:
(a) An agency preparing a final environmental impact statement shall assess
and consider comments both individually and collectively, and shall respond by
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one or more of the means listed below, stating its response in the final statement.
Possible responses are to:
(1) Modify alternatives including the proposed action.
(2) Develop and evaluate alternatives not previously given serious
consideration by the agency.
(3) Supplement, improve, or modify its analyses.
(4) Make factual corrections.
(5) Explain why the comments do not warrant further agency response,
citing the sources, authorities, or reasons which support the agency’s position and,
if appropriate, indicate those circumstances which would trigger agency reappraisal
or further response.
40 CFR §1503.4. One court described the proper response to “relevant and reasonable”
comments:
The public may also raise environmental questions by way of comment to
the draft impact statement. Since the final impact statement must respond to these
comments, as well as to the comments of government agencies, environmental
harm which might have been overlooked by [agency] officials may be brought to
their attention. For this reason, [agency] officials must give more than cursory
consideration to the suggestions and comments of the public in the preparation of
the final impact statement. The proper response to comments which are both
relevant and reasonable is to either conduct the research necessary to provide
satisfactory answers, or to refer to those places in the impact statement which
provide them. If the final impact statement fails substantially to do so, it will not
meet the minimal statutory requirements.
Lathan v. Volpe, 350 F.Supp. 262, 265 (W.D.Wash. 1972); see also Silva v. Lynn, 482
F.2d 1282 (1st Cir. 1973)(response to agency comments inadequate as they amounted to
“bland reference” to section in the FEIS that contained only nine lines of evaluation and
failed to provide “a detailed statement,” as required by NEPA).
NEPA further requires that the “agency shall discuss at appropriate points in the final
statement any responsible opposing view which was not adequately discussed in the draft
statement and shall indicate the agency’s response to the issues raised.” 40 CFR § 1502.9(b),
quoted in Robertson, supra at 350, n.13. Although not every comment must be published in the
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final EIS or responded to, “’there must be good faith, reasoned analysis in response’ to opposing
viewpoints.” Upstate Citizens for Equality, Inc. v. Jewell, 5:08-cv-0633 (N.D.N.Y. 2015)(citing
State of Cal. v. Block, 690 F.2d 753 (9th Cir. 1982)(relying on 1973 CEQ regulations)); see also
Chelsea Neighborhood Associations v. United States Postal Service, supra, at (finding FEIS
inadequate for failure to provide a “meaningful response’ to issues raised by comments of other
agencies). See also Pennsylvania Protect Our Water And Environmental Resources, Inc. v.
Appalachian Regional Com'n, 574 F.Supp. 1203, 1218 (M.D.Pa. 1982)(citing 40 C.F.R.§
1503.4(a)(b), State of California v. Bergland, 483 F.Supp. 465, 494 (E.D.CA 1980).
Failure to respond in the FEIS “impedes the very purposes sought to be served by NEPA”
Pennsylvania Protect Our Water And Environmental Resources, Inc., supra at 1218 (citing
Grazing Fields Farm v. Goldschmidt, 626 F.2d 1068, 1073 (1st Cir.1980); Conservation Law
Foundation, Inc. v. Department of Air Force, 864 F.Supp. 265, 284-286 (D.N.H. 1994)(requiring
Supplemental EIS for failure of FEIS to adequately address opposing comments from agencies
and CLF and for failing to disclose and discuss the relevant issues in the FEIS).
Defendant failed to provide responses to relevant and reasonable comments which raised
important issues not already addressed in the draft EIS: the City Council’s concern about creating
an empty noise zone in Winooski, and the Citizen-Plaintiffs’ requests for evaluation of the impacts
of the buying and razing affected homes in Winooski; the City Council’s request for funding to
make home improvements to protect against noise, and Citizen-Plaintiffs’ request for disclosure
and evaluation of these measures. The former were ignored. The latter were dismissed with a onesentence statement that all non-operational noise mitigation falls outside the Air Force’s
jurisdiction.
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Defendant failed to comply with a mandatory duty imposed by law, and acted arbitrarily
and capriciously, in refusing to respond to reasonable and relevant comments seeking evaluation
of the likelihood, efficacy, cost and impacts of non-operational mitigation alternatives for the
thousands of households that the FEIS predicted would suffer noise levels that are incompatible
with residential use.

COUNT 2— FAILURE TO ADDRESS CONFLICTS WITH STATE AND LOCAL
LAND USE LAW AND PLANS
PRELIMINARY STATEMENT
Congress intended that federal agencies apply NEPA “in cooperation with State and local
governments.” 42 U.S.C. § 4331(a). The CEQ regulations implement this intent. Sections
1502.16(c) and 1506.2 state that an EIS shall include discussion of possible conflicts between the
proposed action and the objectives of regional, State, and local and use plans, policies and laws.
The regulations also require discussion of the extent to which the proposed action would be
reconciled with state and local plans and laws.
The DEIS did not address any possible conflicts with state or local land use plans or laws
or the extent to which the proposed action would be reconciled with the state and local plans and
laws.
Commenters on the Draft EIS explained that the impacts of F-35 noise on the already-short
supply of moderate income housing would conflict with the South Burlington Comprehensive
Plan. Commenters also asked the Air Force to address the inconsistencies between the impacts of
F-35 basing and the noise standards set forth in South Burlington’s noise ordinance and Act 250.
E-1258, E-486-492.
The FEIS, however, remained silent about these conflicts.
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FACTS
The Draft and Final EIS documents both contain an introductory chapter which explains
how impacts and alternatives will be addressed for each of the bases under consideration. With
respect to state and local land use plans and laws, this discussion is found in §§ 3.11.1 and 3.11.2,
at pages 3-37, 3-38 and 3-39. These sections state that the DNL noise impact methodology will
be used, that existing noise conditions will be determined, and then the proposed action’s
consistency with state and local development plans and zoning regulations will be considered for
each site.
The EIS’s discussion of the Burlington site, however, contains no such discussion. FEIS
§§ BR3.10.1 and BR3.10.2.2 at pages BR 4-65-66 and BR4-76 contain the discussion of
consistency with state and local land use plans and laws. Instead of discussing Vermont, South
Burlington or Winooski land use laws or plans, the FEIS discusses the Vermont Air National
Guard’s “Master Plan” for development of its own facilities. Not surprisingly, the Air Force finds
that basing F-35 aircraft at the site would be consistent with the Air Guard’s plans. The FEIS also
mentions the City of Burlington’s Part 150 plan, adopted as part of receipt of FAA funds in order
to mitigate noise from F-16 aircraft. Burlington possesses no authority to regulate land uses in
South Burlington or Winooski. The FEIS does not mention the South Burlington and Winooski
Comprehensive Plans, or the South Burlington noise ordinance.
The FEIS does provide generalized descriptions of land use categories surrounding the
airport, but with the caveat that “some Burlington County [sic] land use categories were
consolidated or renamed.” BR.3.10. The source cited in support of the consolidated or renamed

28

land use categories is not the South Burlington Comprehensive Plan or the South Burlington
zoning ordinance. It is an unnamed document published by the City of Burlington in 200815.
The FEIS does not pass over local land use plans for all of the other jurisdictions discussed
in the FEIS. The discussion of some sites, such as the Hill AFB in Utah and the Mountain Home
AFB in Idaho, include discussion of the content of the relevant municipal plans. See, e.g. §
HL3.10.11, at page HL4-80 (identifying and discussing land use plan) and § MH3.10.1, at page
MH4-73 (identifying and discussing municipal land use plan).
The South Burlington Planning Commission submitted a comment on the DEIS which
argued that the noise impacts of the F-35 would conflict with the City’s Comprehensive Plan with
regard to adequate affordable housing, preserving existing neighborhoods, and other goals. The
comment stated that as a result of the noise from F-16 aircraft, South Burlington had already
experienced a significant loss of affordable single family housing, and the DEIS predicted
expanded noise effects on affordable housing from F-35 aircraft. E-1258. The Administrative
Record includes the South Burlington Comprehensive Plan. AR 0019471. The South Burlington
Comprehensive Plan states: “Existing and developing residential neighborhoods shall be identified
and protected through appropriate zoning and responsible site planning. Many of these residences
constitute an irreplaceable, lower cost segment of the City’s housing stock.” AR 0019479. The same
section page states that “providing for housing is a fundamental element of the Plan.”
The South Burlington Planning Commission was correct. Basing of F-35 aircraft at the BIA
would be inconsistent with the objectives of the South Burlington Comprehensive Plan, because

The reader must take the Air Force’s word for consistency with the Air Guard’s Master
Plan and the City of Burlington’s 2008 document. Neither are included in the FEIS or any
Appendix. Not only are the Vermont Air Guard’s Master Plan and the 2008 Burlington
document missing from the EIS -- they are both missing from the Administrative Record, as far
as Plaintiffs’ counsel have been able to determine.
15
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basing of 18 F-35 aircraft will expose nearly 1,000 additional residences to noise levels that federal
agencies have concluded is incompatible with residential use. That is the equivalent of two years of
new housing construction in all of Chittenden County. FEIS BR4.78 (average number of new
residential building permits per year is 573)
Section 4 of the South Burlington Nuisance ordinance states:
It shall be unlawful for any person to make or cause to be made any loud or
unreasonable noise. Noise shall be deemed to be unreasonable when it disturbs,
injures or endangers the peace or health of two or more unrelated people or when
it endangers the health, safety or welfare of the community. Any such noise shall
be considered to be a noise disturbance and a public nuisance.
Answer to Second Amended Complaint ¶ 79 (admitting the content of the ordinance).
Instantaneous noise readings over 90 dB Lmax would substantially violate this standard. The FEIS
predicts these noise levels. FEIS page BR4-23.
One of the objectives of the Winooski Municipal Development Plan is protection of housing
availability and quality, in particular protection of affordable housing subsidized by government
programs. The Winooski Municipal Plan states that noise from the BIA jeopardizes this housing goal.
Plan pp. 6, 7, 14, 23, 25. The noise impacts of the F-35 aircraft, adding 1000 residences to the 65 dB
DNL zone, conflict with this objective.
Criterion 8 of Act 250 has been repeatedly interpreted as protecting residential areas and
“areas of frequent human use” from noise exceeding 55 dB Lmax (i.e., instantaneous noise) -- a
standard that F-35 noise will violate multiple times daily. See In Re: McLean Enterprises
Corporation, #281147-1-EB, Findings of Fact, Conclusions of Law, and Order at p. 65-66
(November 24, 2004), Re: Alpine Stone Corporation ADA Chester Corp. and Ugo Quazzo, No.
2S1103-EB, Findings of Fact, Concl. Of Law, and Order, at 32 (Vt. Envtl. Bd, Feb. 4 2002); Big
Rock Gravel Act 250 Permit, Docket No. 45-3-12 Vtec (Nov. 28, 2012) pp.7-8; and FEIS Table
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BR32-1 and the narrative starting at page BR4-22. For example, the Lmax value for “touch and
go” flight would be 91 dB Lmax for the F-35. (It is 66 dB Lmax for F-16 aircraft.)16
Citizen-Plaintiffs commented that the DEIS had failed to comply with the requirement that
the EIS identify possible conflicts between the proposed action and the objectives of state and local
land use plans and laws. The comment cited and quoted from the applicable CEQ regulations and
specifically referenced the South Burlington Comprehensive Plan, the South Burlington noise
ordinance, and the 55 dB Lmax standard of Act 250. E-487, E-488, E-490, E-491.
The Air Force did not respond to the Planning Commission’s comments or those of CitizenPlaintiffs. Its final product, the FEIS, continues to treat the Air Guard’s Master Plan and the City
of Burlington’s Part 150 plan as the state or local land use plans and laws contemplated by the
CEQ regulations.
ARGUMENT
DEFENDANT HAS VIOLATED THE REQUIREMENT THAT
INCONSISTENCY WITH STATE AND LOCAL PLANS AND LAWS BE DISCLOSED
AND DISCUSSED AND THE REQUIREMENT THAT THE AGENCY RESPOND TO
REASONABLE AND RELEVANT COMMENTS
a. Defendant failed to meet NEPA’s requirements that the EIS discuss inconsistency
with state and local plans and laws.
Section 1502.16(c) states that every EIS “shall” include discussion of “(c) Possible
conflicts between the proposed action and the objectives of Federal, regional, State, and local (and

The Defendant’s Answer to the Complaint, ¶¶ 59 and 60, admits that F-35 will be 21 dB
louder than the F-16 on take-off, 22 dB louder than the F-16 on arrival, and 25 dB louder than the
F-16 on Low Approach and Go. The Answer admits that each 10 dB increase means a doubling in
loudness, so a 20 dB increase means the noise will be perceived by the human ear as four times
louder than the F-16. (FEIS p.3-7).
16
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in the case of a reservation, Indian tribe) land use plans, policies and controls for the area
concerned. (See § 1506.2(d).)” Section 1506.2(d) in turn says:
To better integrate environmental impact statements into State or local
planning processes, statements shall discuss any inconsistency of a proposed action
with any approved State or local plan and laws (whether or not federally
sanctioned). Where an inconsistency exists, the statement should describe the
extent to which the agency would reconcile its proposed action with the plan or
law.
These requirements implement 42 U.S.C. § 4331(a), stating the Congress’ intent that federal
agencies apply NEPA in cooperation with state and local governments. Maryland-National Capital
Park and Planning Commission v. U.S. Postal Service, 487 F.2d 1029, 1036-37 (D.C.Cir. 1973).
Both § 1502.16(c) and § 1506.2(d) use the word “shall” in addressing the duty to discuss
inconsistency with state or local plans or law. The Air Force examined only the Air Guard’s plans
and the City of Burlington’s plans. It did not examine South Burlington’s and Winooski’s plans
and laws, or Act 250 or South Burlington’s noise ordinance. South Burlington’s Comprehensive
Plan and Winooski’s Municipal Plan call for preservation of existing housing stock. Basing of F35 aircraft either will significantly diminish that stock or compel residents to live in housing that
federal standards declare to be incompatible with residential use. South Burlington’s noise
ordinance prohibits noise that disturbs the peace of two or more people. Every flight of the F-35
will do that. Criterion 8 of Act 250 has been interpreted to prohibit high levels of instantaneous
noise (measured by the Lmax standard) in residential areas and areas of frequent human use. Every
flight of the F-35 will produce noise in excess of this standard.
The Supreme Court of Vermont has ruled that Act 250’s noise standards which would
otherwise apply to basing F-35 aircraft at Burlington are preempted by federal law. In re Request
for Jurisdictional Opinion re Changes in Physical Structure and Use at Burlington International
Airport for F-35A, 2015 VT 41, -- Vt --, 117 A.3d 457. Retired Justice James L. Morse, specially
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assigned, concurred to emphasize the extraordinary noise impacts that are predicted by the FEIS
(upon which the Supreme Court record was based), while agreeing that Act 250’s noise standards
are preempted. 2015 VT 41 ¶¶ 32-37.
Respect for the intent of the Congress requires that a federal project which exercises federal
sovereignty to override local laws should be subject to “more careful scrutiny” than those which
conform to local law. Maryland-National Capital Park and Planning Commission, 487 F.2d 1029
at 1036-37. But the reader of the F-35 EIS would have no idea that Act 250 noise standards exist,
much less that there is any conflict.17
These conflicts were required by NEPA to be aired in the EIS to enable an informed public
debate before the decision to commit the F-35 aircraft to the Burlington site was made. Congress
intended that the decision be the product of a public discussion that was informed by means of the
EIS. The Air Force failed to comply with these procedures required by law. Compare Openlands
Midewin Heritage Ass’n v. U.S. Dept. of Transportation, -- F.Supp.3d--, 2015 WL4999008 (N.D.
Ill. June 15, 2015), slip op. at 11 (granting summary judgment to plaintiffs where EIS mentioned
the governing local plans but failed to address inconsistency).

The Defendant’s actions were

“without observance of procedure required by law” and were not “in accordance with law.”
Defendant also has failed to base its decision on the relevant factors and “entirely failed to consider
an important aspect of the problem.” Its reasoning cannot be “ascribed to a difference in view or
the product” of agency expertise.” City of New York v. Shalala, 34 F.3d 1161, 1167.
b. Defendant breached its duty to respond to comments seeking disclosure and
assessment of the conflict with state and local plans and laws.

17

At the time of the comment period, the District Coordinator had ruled that Act 250 was
preempted. E-486, E-487.
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Again, the Air Force failed to respond to relevant and reasonable comments which raised
important issues not already addressed in the draft EIS. The Air Force violated 40 CFR §§
1502.9(b), 1503.4 and the “twin aims” of the statute -- ensuring that the agency takes a “hard look”
at the environmental consequences of its proposed action and making information on
environmental consequences available to the public which may then offer its insight to assist the
agency’s decision-making through the comment process. Robertson, 490 U.S. at 350, 356, 109
S.Ct. at 1846, 1849.

It failed to follow procedures required by law and was arbitrary and

capricious.

COUNT 4 – THE DEFENDANT VIOLATED NEPA BY FAILING TO
EVALUATE THE IMPACT ON HISTORIC RESIDENCES OF AIRCRAFT NOISE
THAT IS INCOMPATIBLE WITH RESIDENTIAL USE, AND FAILING TO RESPOND
TO RELEVANT AND REASONABLE COMMENTS RAISING THESE CONCERNS
PRELIMINARY STATEMENT
CEQ regulations require examination of impacts on historic resources. The Draft EIS
stated that two historic districts in Winooski would suffer 65 db DNL noise but declined to evaluate
any impacts other than whether F-35 aircraft noise would physically harm the buildings.
Commenters asked for identification of the buildings and assessment of the impact of the noise
on their use as historic residences. The State Historic Preservation Officer asked if mitigation of
the 65 db DNL noise would lead to their purchase and destruction as Burlington had done in South
Burlington with homes that were not historic. The State also pointed out that the DEIS had failed
to account for many historic buildings that would fall within the 65 db DNL zone and were outside
of the two districts noted in the draft.
The Final EIS did not respond to these comments other than to repeat that the structures would
not be harmed.
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FACTS
The F-35 DEIS referred generically to two historic districts that would experience noise in
excess of 65 db DNL. It did not identify the individual properties within these districts or
determine the number of those individual properties. The DEIS did not assess the impacts on the
use of these unidentified properties from noise. Instead it addressed only whether jet noise might
cause physical damage to the buildings. AR 1437-1438, 1514-1515.
Prior to issuance of the second DEIS, on May 29, 2012, the Vermont State Historic
Preservation Officer had submitted written comments stating that the project is located in a heavily
populated area containing historic buildings and districts “many of which are listed on or eligible
for listing on” the National Register of Historic Places (NRHP). The SHPO’s May 29, 2012, letter
stated that to date, approximately 144 homes that were already within the Burlington airport’s 65
db DNL corridor had been “purchased and demolished” under the FAA’s Part 150 noise mitigation
program in order to minimize incompatible land use. It stated that because the majority of the
homes already demolished were less than 50 years old, there had not been any issues with the
demolition of historic structures. The SHPO’s May 29, 2012, letter stated that “The expanded
noise map for the F-35s, however, may expose numerous historic structures and districts to noise
levels above 65 dB.” B-11 – B-13
The SHPO’s May 29, 2012, letter explicitly raised the potential for indirect physical harm to
historic homes through purchase and demolition, once these homes become subject to 65 db DNL
noise from the F-35 jets. Her letter criticized the Defendant’s conclusion, in the first DEIS, that
there would be no adverse impacts because it had failed to take into account “the potential for
significant adverse impacts on historic resources if houses within the expanded 65 dB will become
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candidates for purchase and demolition” as well as vibration impacts. Her comment concluded:
“Will the final EIS take into account these potential effects?” B-11 – B-13.
The Secretary of the Vermont Agency of Commerce and Community Development submitted
comments on the second DEIS which informed the Defendant that additional historic properties,
outside the two districts mentioned in the second DEIS, would experience noise in excess of 65 db
DNL as shown on the second DEIS maps. These include a third historic district, an entire historic
block of the City of Winooski, and three individually identified historic properties. The Secretary
also informed the Defendant that the state historic preservation office had concluded that F-35
noise would not be adverse to the use of historic structures because “the proposed project will not
introduce audible elements that are not already present.” B-5 – B-7
Citizen-Plaintiffs submitted detailed comments about historic properties, including comments
from Mr. Frost, as an owner of a property listed on the NRHP and located within the F-35 65 db
DNL zone shown on the noise contour maps in the DEIS. Their comments objected to the DEIS’
position that only direct physical harm to residential structures, such as by vibration, needed to be
evaluated, because the use of historic residential properties would be impaired by 65 db DNL noise
levels. The comments complained that the “DEIS refers generically to historic district properties
in Winooski but does not identify what they consist of, or where they are located, or what the
impacts on them would be.” The comments included a property-by-property listing of historic
properties that would be within the 65 db DNL noise contours in the DEIS. The comments argued
that the draft EIS violated NEPA because it failed to identify the affected historic residential
properties, failed to determine whether they are residential or not, failed to assess the impacts of
65 DNL or louder noise on their continued viability as historic residential properties, and failed to
propose any mitigation of these impacts. The comments also raised the same objection that the
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SHPO had raised in 2012 – that the second DEIS failed to address the effect on the character of
the historic City of Winooski if substantial portions of its historic core were to be purchased and
razed as part of a Part 150 program. RO 252
In the FEIS, the Air Force maintained its prior position. It found that F-35 aircraft would not
cause direct physical damage to historic structures. It mentioned that two historic districts in
Winooski would fall within the 65 db DNL zone but did not address whether any were residences
or the impact of 65 db DNL on historic residences. BR4-63 – BR4-64. Its Response to comments
referred the reader to Appendix C, sections C.8 and C2.9. There is no section C.8. Section C2.10
(not 2.9) does address “Noise Effects on Historic and Archaeological Sites,” but the only effects
studied are physical damage to structures. (See pages C-54 and C-55.) The FEIS did not address
the SHPO’s and Citizen-Plaintiffs’ request for disclosure of whether historic homes within the
expanded 65 dB zone would become candidates for purchase and demolition. The FEIS did not
meaningfully address the SHPO’s request for disclosure of whether the Defendant, the VANG or
the BIA will utilize the Part 150 program to demolish historic homes within the 65 db DNL zone
that would be created by the operation of F-35 jets -- the Defendant stated only that the Congress
has authorized the FAA to do so in the past (which had already been stated in the SHPO’s letter).
The FEIS also did not respond to the submission by the Secretary of the Vermont Agency of
Commerce and Community Development that a third historic district, an entire historic block of
the City of Winooski, and three individually identified historic properties would experience noise
in excess of 65 db DNL.
ARGUMENT
NEPA REQUIRED THE AIR FORCE TO EVALUATE THE IMPACT ON
HISTORIC RESIDENCES OF AIRCRAFT NOISE THAT IS INCOMPATIBLE WITH
RESIDENTIAL USE, AND TO RESPOND TO RELEVANT AND REASONABLE
COMMENTS RAISING THESE CONCERNS
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a. The direct, indirect and cumulative impacts of 65 db DNL noise on historic
residences should have been evaluated; the State of Vermont’s conclusion of no
adverse impact does not supersede the Defendant’s obligations.
The Air Force’s position that the EIS needed to address only direct physical harm to historic
properties, such as by vibration, and not interference with the use of historic properties, cannot be
reconciled with the CEQ regulations. Among the purposes expressly set out in NEPA is the
preservation of “important historic, cultural, and natural aspects of our national heritage …” 42
USC § 4331(b)(4). The CEQ regulations implement this purpose by mandating that an EIS
evaluate direct, indirect and cumulative impacts on historic resources:


Pursuant to 40 CFR § 1502.16(a), (b) and (g), an EIS must include discussion of direct
and indirect effects and “[u]rban quality, historic and cultural resources …”



According to 40 CFR § 1508.8, the “effects” that must be studied pursuant to § 1502.16
include “historic” and “cultural” effects, “whether direct, indirect or cumulative.”

Direct and indirect effects are defined as including “aesthetic” impacts. They include those which
are “later in time or farther removed in distance, but are still reasonably foreseeable.” They include
“growth inducing effects and other effects related to induced changes in the pattern of land use…”
40 C.F.R. § 1508.8. Noise (like traffic congestion, odor, lighting, and many other factors) can
interfere with the intended use of a cathedral, a school, a park, a concert hall, a wilderness area or
an historic site without harming any of the physical components of the resource.
The United States Court of Appeals for the District of Columbia Circuit, in Town of
Grapevine, Tex, as v. Dep’t. of Transportation, 17 F.3d 1502, 1508, 305 U.S. App.D.C. 149, 155
(1994), addressed a similar issue under §4(f) of the National Transportation Act. Both § 4(f) and
NEPA protect historic properties. Section 4(f) requires proof of necessity before a park, a historic
property or other listed resources may be used by a federally funded transportation project. Use is
defined to include constructive use, where protected features of the resource are substantially
38

interfered with.

Opponents of airport expansion in Grapevine objected to the government’s

reliance on the 65 db DNL standard when evaluating noise impacts on the use of historic
residences. They argued that the 65 db DNL standard was not protective enough because the
homes were historic. The Court of Appeals disagreed. It held that a project’s effect on the use of
a historic home was appropriately evaluated by application of the 65 db DNL standard (at the time,
given a slightly different label).
In this case the historic sites at issue are in daily use as “residential
properties.” There might well be instances in which the 65 Ldn standard for
residential properties would be inadequate to protect the particular values that led
to the designation of a site as historic. Consider, for example, a village preserved
specifically in order to convey the atmosphere of rural life in an earlier (and
presumably a quieter) century…. There is no reason, however, to believe that the
use standard applicable to a private home is inapposite merely because the home is
historic. Therefore, we uphold in all respects the noise measurement methodology
that the FAA used in this case.
As in Grapevine, many of the historic properties affected by the F-35 basing decision are
in “daily use as residential properties.” Under NEPA as under § 4(f), “[t]here is no reason… to
believe that the use standard applicable to a private home is inapposite merely because the home
is historic.”
There also is no reason to believe, on the present record, that the Part 150 process for
purchasing and razing these homes will be any different than the process Burlington used to
purchase and raze non-historic homes in South Burlington. The SHPO and citizens asked the Air
Force to explain whether the process would differ and received no answer.
The SHPO’s conclusion that no adverse effect would arise because the area already
experiences aircraft noise did not relieve Air Force of its duties under NEPA. It was the Air
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Force’s responsibility, not the SHPO’s responsibility, to interpret and apply NEPA.18 Her opinion
addressed the National Historic Preservation Act, not NEPA. (There also is no suggestion in the
record that the SHPO was applying the Department of Defense’s standard that noise below 65 db
DNL is compatible with residential use while noise above that level is not.)
In a NEPA case the reviewing court must ensure that, through the EIS process, the agency
has taken a “hard look” at the environmental consequences of an action before proceeding. Sierra
Club v. United States Army Corps of Engineers, 701 F.2d 1011, 1029 (2d Cir. 1983) (quoting
Kleppe v. Sierra Club, 427 U.S. 390, 410 n. 21 (1976)). The EIS must “set forth sufficient
information for the general public to make an informed evaluation, and for the decision-maker to
‘consider fully the environmental factors involved and to make a reasoned decision after balancing
the risks of harm to the environment against the benefits to be derived from the proposed action.’”
An EIS may not be ruled inadequate if “the agency has made an adequate compilation of relevant
information, has analyzed it reasonably, has not ignored pertinent data, and has made disclosures
to the public." However, “if the district judge finds that the agency did not make a reasonably
adequate compilation of relevant information and that the EIS sets forth statements that are
materially false or inaccurate, he may properly find that the EIS does not satisfy the requirements
of NEPA in that it cannot provide the basis for an informed evaluation or a reasoned decision.”
Sierra Club v. United States Army Corps of Engineers, 701 F.2d 1011, at 1029-1030.

18

A 1975 amendment to NEPA authorizes delegation to a state agency of preparation of
an EIS for federal actions “funded under a program of grants to states” such as highway
construction programs. 42 U.S.C. § 4332(D). This amendment does not apply to the Air Force
basing decision, but its intent is instructive. It concludes: “The procedures in this subparagraph
shall not relieve the Federal official of his responsibilities for the scope, objectivity, and control
of the entire statement or of any other responsibility under this Act…”
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The FEIS does not meet these standards. Because the Air Force looked only at direct
physical harm, it has yet to apply 40 C.F.R. §§ 1502.16 and 1508.8 to the historic homes in the
predicted 65 db DNL zone. The FEIS does not address whether these historic residences may
become less attractive to owners and tenants, suffer neglect, be converted to uses inconsistent with
their historic architecture or be physically modified in ways that detract from their historic value.
The FEIS does not address how many historic homes are at risk, or the cumulative effect on
Winooski’s historic character of exposing a large number of historic homes to high noise levels
and the resulting changes in use. The FEIS also does not address the likely mitigation that
Burlington may offer to the owners of these buildings. If the pattern from South Burlington
continues, some of these historic buildings may be sold to Burlington. Will these historic buildings
also be razed? One would hope not but until a supplemental EIS addresses these questions, the
public and the Air Force have no basis upon which to include consideration of these impacts in
deciding whether or not F-35 aircraft should be based at the Burlington airport.
The Defendant did not consider relevant factors and entirely failed to consider an important
aspect of the problem. City of New York v Shalala, 34 F.3d 1161, 1167. The Defendant’s actions
failed to follow procedure required by law and were arbitrary and capricious.
b. Defendant breached its duty to respond to comments seeking disclosure and
assessment of the impact on historic residences.
Here too the Air Force failed to respond to relevant and reasonable comments which raised
important issues not already addressed in the draft EIS. The Air Force violated 40 CFR §§
1502.9(b), 1503.4 and the “twin aims” of the statute. It failed to follow procedures required by
law and was arbitrary and capricious.
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COUNT 5 – THE EIS VIOLATED NEPA BY FAILING TO
DISCLOSE THE AIR FORCE EXPECTATION THAT BURLNGTON’S F16S WOULD BE RETIRED IN 2018
PRELIMINARY STATEMENT
Review of alternatives forms “the heart of the environmental impact statement.” 40 C.F.R.
§ 1502.14. The alternatives analysis must include the “no action” alternative as well as alternative
means of accomplishing the project. The “no action” alternative consists of the pre-established
course of action --- what the agency would have done without this project. The impacts of the
project are then measured against this baseline. An EIS must “rigorously explore and objectively
evaluate all reasonable alternatives.” Senville v. Peters, 327 F.Supp.2d 335, 347.
The F-35 Draft and Final EIS treated continuing use of the Burlington airport by F-16
aircraft as the no-action alternative. The Draft and Final EIS disclosed to the public and evaluated
the impacts of the noise that would be added to the F-16 noise by replacing F-16 aircraft with F35 aircraft. The added acreage and added numbers of households and individuals subject to 65 db
DNL noise were F-35 aircraft to be based at Burlington were then compared with the added
acreage, households and individuals at alternative locations.
These were misleading comparisons. The Administrative Record reveals that the preestablished course of action was that the F-16 aircraft at the Burlington site were scheduled to be
retired by 2018, regardless of whether they were going be replaced by F-35s.

FACTS

The first and second draft EIS treated continued basing of F-35 aircraft at Burlington as
the no-action baseline. The added impacts of noise from F-35 aircraft were compared to the noise
of F-16 aircraft. These incremental noise impacts were compared with those at alternative sites.
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See Table 2-12 (“Comparative Summary of Environmental Consequences”) of the FEIS and
Chapters BR 2 and BR 3 of the FEIS generally.
There was no reference in any version of the EIS of the possibility that if F-35 aircraft were
not to be based at Burlington, there would be no F-16 aircraft If there were no F-16 aircraft, there
would be no homes in a 65 db DNL zone, because at Burlington it is only military aircraft that
generate sufficient noise to reach this level of impact. BR4-26, BR4-30 (civilian aircraft
contribution to DNL contours is “negligible.”)
After the FEIS had been released, the Vermont Air National Guard met with a member of
the Burlington City Council. The meeting was held in anticipation of a scheduled vote on a
Burlington City Council vote on whether to ask the Air Force to refrain from basing F-35 aircraft
at Burlington until further study had been conducted. The City Council then met, during the
evening of October 28, 2013, and the City Council member stated on the record of the videotaped
hearing that the Air Guard had informed her that the F-16 aircraft based at Burlington were going
to be taken out of service in the next few years and would not be replaced. As a result, she was
told by the Air Guard, if F-35 aircraft were not to be based at Burlington there would be no military
aircraft at the Air Guard station. The Adjutant General of the Vermont Air National Guard was
present at the City Council meeting. He did not correct or disagree with her statements. Other
members of the Air Guard identified themselves as Air Guard officers, and, in the presence of the
Adjutant General, confirmed the City Councilor’s allegation that if F-35 aircraft are not based at
Burlington, there will be no military aircraft at the Air Guard base. AR 64585-87
Less than 48 hours later counsel for Citizen-Plaintiffs submitted a request to the Air Force
to issue a Supplemental EIS to correct the Final EIS so that it reflected the no-action alternative
described at the City Council meeting, and to reopen the comment period. The letter asked that
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the absence of F-16 aircraft be considered either the no-action alternative or a reasonable
alternative. AR Counsel quoted § 1502.9(c) of the CEQ regulations, which state that agencies
“shall” prepare supplements to draft or final EIS’s if “there are significant new circumstances or
information relevant to environmental concerns and bearing on the proposed action or its impacts19.”
Plaintiffs also cited § 989.20 of the Defendant’s NEPA regulations, which states that comments
received after the comment period “must be considered in determining final decisions such as
identifying the preferred alternative, appropriate mitigations, or if a supplemental analysis is
required.”
The Air Force never responded.
The Record of Decision was issued on December 2, 2013. The ROD found that basing of
the F-35 aircraft at Burlington would be less expensive than basing F-35 aircraft at the alternative
sites because the F-16s are “scheduled to retire” as the F-35s are brought into service, while the
existing aircraft at the alternative sites would remain in service and have to be rebased. AR 6549465501.
Suit was filed, the Administrative Record was produced. In the Administrative Record is
a powerpoint stating that the Air Force had planned to retire Burlington’s F-16 aircraft regardless
of the arrival of the F-35s.20 The presentation stated that F-16s have a life expectancy of 8,000

Counsel did not bring information or circumstances to the Air Force’s attention that was
new to the Air Force. The Air Force was aware of its own plans. The information was new to the
general public. The DEIS and FEIS should have included this information from the beginning.
19

20

The Vermont Air National Guard does not have authority to decide which United States
Air Force planes will be retired or when. In order for the Vermont Air National Guard to inform
the South Burlington City Council that the F-16 aircraft were scheduled to be retired by 2018, and
not replaced, the Vermont Air National Guard had been informed of this decision by the Air Force
beforehand.
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flight hours and then are sent to the boneyard, that the F-16s in Burlington already had about 5,650
flight hours, and that it was expected that these F-16s would be at the end of their lives in 2018.
AR 41186, 41201, 41204, 42212.

ARGUMENT
NEPA REQUIRED THAT THE AIR FORCE DISCLOSE AND EVALUATE A
NO-ACTION ALTERNATIVE THAT INCLUDED THE EXPECTED
RETIREMENT OF BURLINGTON’S F-16S IN 2018
CEQ regulation § 1502.14(c) states that the EIS must include the alternative of no action.
Forty Most Asked Questions, Answer 3, explains that “no action” means “’no change’ from the
current management direction” and “continuing with the present course of action until that action
is changed.21” “No action” does not contemplate taking a snapshot of existing land use practices
and accepting those as the baseline. The Defendant’s NEPA regulations, in § 989.8(d), state that
if no action would result in “other predictable actions,” those predictable actions must be
discussed:
(d) Except in those rare instances where excused by law, the Air Force
must always consider and assess the environmental impacts of the “no action”
alternative. “No action” may mean either that current management practice will
not change or that the proposed action will not take place. If no action would
result in other predictable actions, those actions should be discussed within the no
action alternative section. The discussion of the no action alternative and the other
alternatives should be comparable in detail to that of the proposed action.

“The no-action alternative is sometimes erroneously interpreted to mean that nothing
will take place in the future that could impact environmental resources in the area under
investigation – that the condition of the resources will remain as described in the affected
environment text, i.e., remain at baseline condition. This is not necessarily true…. Time does
not stand still under the no-action alternative; the environment does not remain static. Things
simply proceed without the proposed action or any action alternatives.” C. Eccleston & J.P.
Doub, Preparing NEPA Environmental Assessments; A User’s Guide to Best Professional
Practices (CRC 2012) pp.162-163.
21
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Comparing the impacts of F-35 aircraft to a “baseline” that the Air Force itself did not
expect to exist did not serve the purpose of the statute. The absence of F-16s and F-35s may not
have been certain but it was predictable. The unrealistic nature of the Air Force decision is
highlighted by how the Marine Corps prepared its EIS for its F-35 basing decision. Like the Air
Force, the Marine Corps was choosing among bases that already hosted military aircraft. The
Marine Corps’ EIS acknowledged that at these bases conditions were not expected to remain static.
The Marine Corps interpreted the CEQ regulation as requiring it to consider the “already
authorized or reasonably expected sets of conditions” at each base and to compare those conditions
to the conditions that would arise upon F-35 basing. Final U.S. Marine Corps East Coast F-35
Basing Decision Environmental Impact Statement, October 2010, p.2-16. The Marine Corps’ F35 FEIS is found at the site noted in the footnote22.

The Air Force predicted or reasonably

expected that Burlington’s F-16s would be retired regardless of whether F-35s replace them but
did not disclose its expectation in the EIS.
The Air Force FEIS represented to the public that if F-35 aircraft were not based at
Burlington, about 2,000 households would continue to experience 64 DNL noise, and many
locations would continue to experience high levels of instantaneous noise. The FEIS represented
to the public that the arrival of F-35 aircraft would add about another 1,000 households to the 65
db DNL zone and would, in some locations, sharply increase instantaneous noise.
These representations failed to inform the occupants of the 2,000 households whose homes

22

The Marine Corps has published the f-35 FEIS at this web page:
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=19&ved=0ahUKEwigr8b
Mx9HJAhWMPT4KHeXuALs4ChAWCEgwCA&url=http%3A%2F%2Fwww.mcieast.marines.
mil%2FPortals%2F33%2FDocuments%2FCOMREL%2F101001-USMC-F-35B-East-CoastBasing-EIS-FINAL.pdf&usg=AFQjCNHtgGd3Yfa41S2xNZl97rbdFZIGew
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would, in fact, not be subject to 65 db DNL noise that this was a predictable outcome should the
F-35 aircraft be based elsewhere.
The FEIS, the ROD and the Administrative Record demonstrate that the proposed basing
decision resulted in thousands of public comments -- and that not a single one of those comments
was submitted by an accurately informed member of the public. Plaintiff Ray Gonda is one of the
thousands of homeowners who participated in the comment process in ignorance of the importance
of the decision for their own future. His home lies within the 65 db DNL zone created by operation
of F-16 aircraft. If the no-action alternative had been chosen, the quality of his life and the value
of his home could have been substantially improved. Amended Complaint ¶¶ 8, 15, 31, 41. The
Draft and Final EIS failed to inform him and his neighbors of what was really at stake.
Not only would the content of the discussion have differed but the number of citizens
participating in the comment process undoubtedly would have increased. If the 2,000 homeowners
currently suffering 65 db DNL noise had been informed that Burlington’s F-16s were expected to
be retired in 2018, regardless of the availability of F-35s to replace them, it is likely that many
more citizens would have participated in the process.
The Air Force’s course of conduct failed to uphold a basic function that Congress intended
an EIS to serve -- education of the public about the proposal and its alternatives so that the agency
decision would be based upon comments from an informed public. Calvert Cliffs Coordinating
Comm., Inc. v. U.S. Atomic Energy Commission, supra at 1123. It cannot be said that the Air
Force satisfied its duty to “[r]igorously explore and objectively evaluate all reasonable alternatives,
and for alternatives which were eliminated from detailed study, briefly discuss the reasons for their
having been eliminated.” Natural Resources Defense Council v. F.A.A., supra at
1502.14).

(citing 40 CFR

The Air Force failed to examine a “viable alternative,” which rendered the EIS
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“unacceptable.” Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d. 800, 814 (9th Cir.
1999).
If the expectation that F-16s would be retired in 2018, and not replaced, was not the noaction alternative, it was still a reasonable alternative that should have been disclosed and
compared to the proposed action. 40 C.F.R. § 1502.14(a).
Omission of this alternative, by any name, undermined the NEPA process. When an EIS
“sets forth statements that are materially false or inaccurate,” the Court “may properly find that
the EIS does not satisfy the requirements of NEPA in that it cannot provide the basis for an
informed evaluation or a reasoned decision.” Sierra Club v. United States Army Corps of
Engineers, 701 F.2d 1011, at 1029-1030.
These facts are the converse of the facts addressed by Supreme Court’s decision in
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519,
551, 98 S.Ct. 1197, 1215 (1978). The Supreme Court held that energy conservation alternatives
raised by petitioners did not need to be considered because they were “remote and speculative
possibilities in view of basic changes required in statutes and policies of other agencies -- making
them available, if at all, only after protracted debate and litigation...” (quoting Natural Resources
Defense Council v. Morton, 148 U.S.App.D.C. 5, 15-15, 458 F.2d 827, 837-838 (1972)). Here, F16 aircraft were going to cease flying out of Burlington unless there were a change in policy.
Continued use of the airport by F-16 aircraft was a “remote and speculative” possibility. This was
a reasonable alternative that should have been disclosed and evaluated, either as the no-action
alternative or as a reasonable alternative.
Under § 989.20 of the Defendant’s NEPA regulations, comments received after the comment
period “must be considered in determining final decisions such as identifying the preferred alternative,
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appropriate mitigations, or if a supplemental analysis is required.” Counsel has been able to locate
no substantive consideration of his request for a supplemental EIS in the voluminous Administrative
Record; it may well be that it was considered in documents that have been withheld on grounds of
privilege or that counsel was just unable to find it.
However, regardless of whether these comments were actually considered after the FEIS was
issued, the EIS circulated to the public was missing its heart -- it failed to inform the public of the
most likely alternative to the project. 40 C.F.R. § 1502.14. Counsel’s letter preserved the issue for
review by this Court
Defendant’s conduct was not in conformance with law and was arbitrary and capricious.
Defendant’s failure to include in the EIS the alternative that it expected to occur was a violation
of a clear legal duty. The decision did not “require a high level of technical expertise,” and did
not constitute “the informed discretion of the responsible federal agencies.” Marsh, 490 U.S. 360,
377. Development and adoption of the underlying aircraft retirement plan certainly did involve
expertise and discretion, but the decision not to disclose the existence of that plan in the EIS did
not. The Court need not accord the agency any deference. Defendant failed to meet the standards
of § 706(2)(A) and (D).
The decision to omit the actual no-action alternative, or reasonably likely alternative, also
was arbitrary and capricious. It was not “based on a consideration of the relevant factors.” There
was “a clear error of judgment.” The decision “entirely failed to consider an important aspect of
the problem, offered an explanation for its decision that runs counter to the evidence before the
agency, or is so implausible that it could not be ascribed to a difference in view or the product” of
agency expertise.” City of New York v Shalala, 34 F.3d 1161, 1167
COUNTS 6 & 9 - NEPA REQUIRED THAT THE EIS DISCLOSE THAT
INFORMATION NECESSARY TO EVALUATE POTENTIALLY SEVERE RISKS TO
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THE PUBLIC IN THE EVENT OF A CRASH OF AN F-35 AIRCRAFT IS
UNAVAILABLE AND THAT A NATIONAL DEFENSE AREA WOULD BE
DECLARED IN THE EVENT OF A CRASH
PRELIMINARY STATEMENT
NEPA’s environmental disclosure purpose requires that reasonably foreseeable risks be
disclosed and examined. When an agency is evaluating reasonably foreseeable impacts and
encounters incomplete or unavailable information, the agency must disclose the shortage of
information, explain the significance of the gap and provide a reasonable evaluation of the risk. 40
C.F.R. § 1508.8, 40 C.F.R. § 1502.22.
The foreseeable risk of crash of an F-35 aircraft was estimated in the FEIS based on data
from similar aircraft – however, the EIS disclosed nothing about the potentially severe risk to the
public that would arise in that event. These risks are unknown to the public. The Department of
Defense treats the information needed to assess this risk as classified with respect to the stealth
coatings that render the aircraft undetectable to radar, and confidential with respect to the means
of responding to burning of the large amount of composites found in these aircraft.
The Administrative Record demonstrates that the Defendant acknowledged in internal
memoranda the potentially severe risk and also the lack of access by the public to information
about the risk. However, the FEIS did not to disclose the lack of publicly available information,
or address the significance of the missing information, or provide any evaluation of the risk.
FACTS
The Draft and Final EIS included evaluations of the likelihood that an F-35 would crash
upon takeoff or landing. FEIS, 3-25 – 3-30. The risk is surprisingly high. The FEIS compared the
crash risk of F-35 aircraft to that of F-16 and F-22A aircraft. FEIS, 3-28, BR4-49 – BR4-52. The
crash rate for the F-16 is listed as 3.55 per 100,000 hours after 9,854,537 hours flown since 1985.
FEIS BR4-49. The crash rate for the F-22A after 136,315 hours flown was 7.34 per 100,000. FEIS,
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Table BR3.4-1, at BR4-51 – 4-52. The FEIS refers to these as “Class A mishaps.” These are
crashes causing two million dollars in damage, death or permanent total disability (BR3-27). The
FEIS states that the F-22A crash rate may be comparable to the F-35 crash rate because it too
involved a new airframe with similar flight capabilities. BR4-51. The F-22A crash rate of 7.34
per 100,000 flight hour equates to one crash per 13,623 flight hours. The FEIS estimates that 18
F-35 aircraft at the Burlington site would fly 5,486 hours per year. BR4-29. By the end of the third
year, the number of flight hours will exceed 13,623. The crash of an F-35 is a reasonably
foreseeable event.
The aircraft currently based on the Burlington Air Guard base are F-16s, which contain a
small amount of composites and no stealth coatings. F-35 aircraft are constructed of thousands of
pounds of composites and are covered with highly toxic stealth coatings. Both release highly toxic
materials or fumes when burning. Plaintiffs submitted to the Air Force a report from an expert
which concluded that “the dangers from a F-35A crash are far greater than the dangers from a F16 crash.” Greco Sprey memo, p.1.
Composite materials consist of epoxy or bismaleimide. AR64449.

The F-35 has

substantially more composite materials than the F-16, making the F-35 a more hazardous aircraft
in the event of a crash. AR 64474, AR43665. Estimates are that the F-35 is 42% composite by
weight, in comparison to only 2% in the F-16.23 A 2001 report by the Air Force cautioned that
“some aircraft should automatically be put into the high-risk category due to the high percentage

23

R. Greco & P. Sprey, Burlington Runway Length Increases F-35A Crash Potential:
Composition of F-35A Increases Crash Danger (Sept. 2013), referred to as “Greco Sprey report”
in this memorandum. The Greco Sprey report was filed with the Air Force in September of 2013
and was unintentionally omitted from the Administrative Record. The email attaching the report
is in the record but not the attachment. The parties agreed that it should be considered as if it
were part of the Administrative Record.
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or high quantity of composite materials. For example the B-2, F-22A, V-22 Osprey, and Joint
Services Fighter (JSF) would fall into this category.” AR4366524. The F-35 is considered a “JSF”
aircraft.25 See FEIS, 1-2 – 1-3. The F-22A, also cited in the report as an aircraft with high risk, is
approximately 24% composite, substantially less than that of the F-35.26
Comments submitted by Ms. Greco and Mr. Sprey explained that composites are
flammable, easily ignited by burning fuel, and very difficult to extinguish. When composite
aircraft burn they emit extremely toxic fumes that can cause permanent lung and neural damage,
or death. The toxicity is so dangerous that the FAA forbids the use of composites anywhere in the
passenger compartment of airliners. (Greco Sprey p.1).
The dangers from composite aircraft fires stem from the layered nature of the materials.
Each layer is made up of fibers embedded in flammable resins. Flame and heat in composites
propagate layer-by-layer. Even after the exterior fires have been extinguished, interior layers
continue to smolder and emit toxic fumes, sometimes for days. Fighting this kind of fire requires
unprecedented quantities of foam, plus specialized personal protection (fully sealed clothing and
100% fresh air breathing apparatus) to protect against the clouds of toxic fibers and lethal gases
produced by burning composites. Greco Sprey pp.1-2
Unprotected populations downwind are at much greater risk than the firefighters. Winds
can carry potentially lethal concentrations of toxic gases to neighborhoods that are miles away

24

Assessment of Composite Hazards at Crash Sites: Industrial Hygiene Field guidance
for Bioenvironmental Engineers, US Air Force (2001) (“HAMMER Burn Study”)
25
The Department of Defense uses the term “JSF” to mean Joint Services Fighter or Joint
Strike Fighter. See FEIS at 1-2 – 1-3, and AR43665.
26
See latest publicly available version of Technical Order 00-105E-9 (cited in AR65427),
Chapter 8 at 12; available at http://www.0x4d.net/files/AF1/R11%20Segment%2012.pdf
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from the crash zone. The danger continues even after the fire is out. Carbon fibers and dust from
the wreckage are also toxic; and they too can be carried for miles by the wind. Greco Sprey p.2
In 2008, a B-2A bomber crashed on take-off from Anderson Air Force Base in Guam. The
B-2A stalled right after take-off and crashed on the runway. This was the first accident of a large
composite aircraft. Firefighters had water on the fire 2 minutes and 53 seconds after the crash.
Within 30 minutes, all 53 firefighters on the base and all their apparatus were on the scene. Four
fire trucks were brought in from off base. The fire burned for six hours before transitioning to a
cool down period, but it took over two days to completely put out the fire. The B-2 fire reached
temperatures of at least 1,700 degrees.
The Air Force Impact Analysis on the mishap states:
In total, the fire department used 83,000 gallons of water containing 2,500
gallons of aqueous film-forming foam with not much success in completely putting
out the final combustion stage. …Smoldering and intermittent flaming at random
locations across the aircraft and deep-seated smoldering combustion continued for
approximately 24-48 hours. …Unlike metals, temperature (heat, cool) penetrates
composite structures layer-by-layer. …The length of time needed to extinguish the
fire and cool the aircraft was unexpected. It took approximately six hours to put
the fire out (flames) with pockets of smoldering occurring for 24-48 hours.
…Damage and loss could not have been prevented regardless of the number of fire
fighters or vehicles that responded. The damage had been done before the initial
response arrived. … In this case, there was nothing the firefighters could do to
minimize damage.
…Aircraft composite fires differ from metal aircraft fires because they add
fuel to the fire by increasing the fuel load. …Part of the solution to fighting
composite fires is to develop new tactics and fire fighting strategies specific to
composite aircraft fires. ….Aircraft recovery units responsible for composite
aircraft will need to have appropriate tools to cut composites. It cannot be an
afterthought. …The Bio-Environmental Engineering unit had all the sampling
equipment needed for day-to-day operations, but they did not have enough air
sampling pumps for an aircraft accident of this magnitude…
Greco Sprey report at 2.
F-35 aircraft are coated with low observable (LO) materials (“stealth coating”). AR64280,
64449, 10511. Information on LO materials is largely classified, making it difficult for the public
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to obtain information on its makeup and toxicity. See AR 64280. As one Air Force report warned
“The main problem we face is identifying the chemicals likely to be present after a ground fire. It
is difficult enough to obtain information about what is built into an aircraft, never mind what is
likely to happen to it in a fire.” AR 43671.
The Greco Sprey report explained that these stealth coatings are known to add significantly
to the toxic hazards of ordinary composites. The burning of the F-117 stealth composite skin
panels at an Air Force base in the 1980’s killed two Air Force employees and permanently disabled
at least five more. It is highly unlikely that the VT Guard firefighting team at BTV has the
personnel, protective gear, equipment, foam, and training to fight a fire from a compositelystructured and stealth-coated F-35A. And most certainly, communities located downwind of the
crash will not have equipment or training to deal with victims of toxic gases and fibers released by
an F-35A fire. Greco Sprey report, p.3.
Air Force records demonstrate that the crash and burning of an aircraft like the F-35 would
release toxic fibers and fumes, endangering the lives and health of the people and first responders
in a potentially large urban area surrounding the crash. AR43659, 64457, 64449-64453, 43671(“If
fire was involved, toxic substances will be released. … Potential exposure to the civilian
population depends upon their proximity to the crash.”). A 2003 Department of Defense report
identified the “potentially toxic coating repair materials” as a risk factor on the then nascent F-35
program. AR63895. Air Force staff noted in a memorandum that “Various metals and low
observable coating materials pose significant health risk in the terms of toxic gases (including
carcinogenic materials).” AR65428. The Burlington base is in an urban, densely populated area.
After the close of the comment period but before the FEIS was issued, and again after the
FEIS was issued but before the F-35 basing decision, plaintiffs submitted comments pointing out
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the risks and costs that would likely result from an F-35 crash. AR62583, 63748-50. Plaintiffs also
requested that Defendant issue a Supplemental EIS and that the comment period be reopened. Id.
The Administrative Record indicates that staff relied on the advice of USAF Lt. Colonel
Caravello.27 AR65432, 65402-3. Air Force staff wrote that if they were not to rely on Lt. Col.
Caravello, they would have to “award a contract to conduct additional analysis. This would be a
time consuming exercise and one for which we have no funding…” AR 65411-12.
The administrative record contains conclusory statements that the risks of the F-35 are not
new and are no different than those of the F-16, and thus that no new training or equipment is
necessary -- but the record also indicates that the information needed to address these issues is
unknown or classified and none of the authors of these conclusory statements had access to it.
AR64280. As Lt. Col. Caravello noted, “composites and LO material bring new risks” and the Air
Force was still trying to understand the health hazards of the F-35. AR 64280 (10/29/2013). He
explained that he could possibly get more on crash site data, but that as he tried to understand the
health risks of the F-35, he was finding that the information was classified and he didn’t know if
it would include crash data. AR64280.
The VT ANG is the primary responder to military aircraft crashes at the airport and its
personnel are fully equipped and trained, but the local responders outside the airport are not. See
AR 64455 (“it’s unlikely that mutual aid partners [locals] are fully trained on responding to
incidents with composites. … mutual aid partners would most likely be employed after incident
had been stabilized. There is discussion in the fire community about acquiring air samplers for
boron and benzene due to concern about fumes.” Email dated 10/31/2013) As admitted by

27

At the time of the FEIS and ROD release, Caravello was the Director of Occupational
Health Policy for the Air Force. See AR64280.
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Defendant, the Draft EIS did not disclose whether the Burlington Air Guard Station, the Fire
Departments of Burlington, South Burlington, Winooski and Williston, and local first responders
will have the special training and equipment needed to respond to these catastrophic impacts, the
cost of necessary training and equipment, or the potential cost to the public of a catastrophic event.
Def’s Answer to Amended Complaint ¶ 187.
Lt. Col. Caravello was aware that the crash of an F-35 likely would result in declaration of
a National Defense Area (NDA) in the event of a crash. See 50 U.S.C. §§ 797(a)(4), (1). NDA’s
have been designated in previous crashes of stealth aircraft. See AR 65443 (NDA declared for at
least two aircraft crashes involving advanced coating materials. “National defense areas were
declared and residents were not allowed back into the area until it was cleared for fiber risk among
other considerations.”). Lt. Col. Caravello expressed his concerns about the lack of disclosure on
this issue: “I think we do need to consider the issue of notifying the general public about what the
potential effects of an aircraft mishap could mean … they probably do not understand about a
declared national defense area and how long an area could remain off-limits (access to their
homes).” AR64453. Lt. Col. Caravello acknowledged the possibility of an NDA in the draft of his
memorandum for the record in response to counsel for Plaintiffs’ letter. AR64453. However, the
final version of this memorandum omits all mention of an NDA. AR65431. More importantly, no
such disclosure was included in the FEIS or a supplemental EIS.
The Administrative Record relies on safety measures in the FEIS that could prevent
catastrophic results in the event of an F-35 crash, but those measures have not been implemented
and apparently never will be. Runway Protection Zones (RPZ) are areas of the greatest crash risk
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and areas where restrictions on development should prevent incompatible development.28 The
Administrative Record shows the Air Force staff knew that the RPZ policies were not being
adhered to in Burlington and that incompatible development had occurred in these areas. See
AR52689 (6/8/12). The EIS states that "The City of Burlington, Vermont utilizes the FAA’s airport
land-use compatibility guidelines, and as such, the RPZs have allowed development to be
compatible with airport operations.” FEIS, BR4-49 (emphasis added). Staff acknowledged this
statement in the FEIS is unclear. AR52689 (“the wording in BR3.4 is mushy if not wrong … .
Since the development off Airport Parkway is not following the recommendations, it’s a stretch to
say “the RPZs have allowed development to be compatible with airport operations.”) Staff further
stated that the BIA should be working with communities to get zoning in the RPZ's changed. Id.
(Emphasis added.)
Comments were submitted that responded to the erroneous statement in the Draft EIS
regarding the establishment of RPZ’s in the Burlington area.



Comment RO249 at E453: Points out that there is incompatible development
in the clear zones and/or accident potential area.
Comment RO370 at E-677: "... the potential crash zone encompasses some of
the most densely populated areas in the state, putting us at risk."

However the unclear statement that RPZ protection is in place remained uncorrected in the
FEIS with no further explanation. FEIS, BR4-49; see also FEIS, Responses GO-3 at E-1221, and
SA-1 at E-1235.

“RPZs are rectangular zones extending outward from the ends of active runways at
commercial airports and delineate those areas recognized as having the greatest risk of aircraft
mishaps, most of which occur during take-off or landing. Development restrictions associated
with RPZs are intended to preclude incompatible land use activities from being established in
these areas.” FEIS, BR4-49; see also FEIS, Response SA-1 at E-1235.
28
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Numerous comments were submitted expressing concerns over the crash risk and the
potential impacts on the civilian population. Some noted that the impacts were likely to have more
serious consequences in a densely populated area, like Burlington, than they would in less
populated areas, like the other basing locations.







Comment RO116 at E-219: "We are also worried about crash concerns and
how dangerous this aircraft is. We understand the fuel for the F-35 is highly
flammable and explosive in the case of a crash. The most dangerous events
are landings and take-offs. This is a highly populated area and we fear a crash
would be disastrous to many, many citizens."
Comment RO544 at E-588: “The crash risk of a new, little tested plane is far
too great for a densely populated area.”
Comment RO657 at E1016: "Chittenden county, and the area around the
airport in particular, is far too densely populated to be considered a good
location for a largely untested aircraft that is estimated to be considerably
more likely to crash than the F-16s when they were new."
Comment 811 at E-1191: "I am also concerned about the newness of the
aircraft and the fact that new military aircraft are hundreds of times more
likely to crash in their first few years of operational flight. I was struck by the
fact that none of the other 5 basing locations impact residents because they are
remote locations ..."

The Defendant did not address these concerns, nor did she point to information in the FEIS
that would provide a meaningful response. See FEIS, Response SA-1 at E-1235.
In support of the claim that there are adequate emergency response measures in place,
discussion in the Administrative Record refers to training materials available to first responders,
but which Defendant has withheld based on a claim of a trade secret or other confidential research,
development, or commercial information. See AR 65428 (referring to Technical Order 00-105E9, Aerospace Emergency Rescue & Mishap Response Information; withheld pursuant to Fed. R.
Civ. P. 26(c)(1)(G)29). It is reasonable to infer that these materials made available to registered

29

The most current version of Technical Order 00-105E-9 is only available to registered
first responders. See https://www.dodffcert.com/00-105e-9/; AR65428. Defendant has withheld
that version pursuant to Fed. R. Civ. P. 26(c)(1)(G). See Defendant’s Opposition to Plaintiffs’
Motion to Supplement the Record, at 8, n. 10.
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first responders address composites but do not address stealth coatings, since the composition of
stealth coatings is classified information. Plaintiffs and, more importantly, the public that read the
EIS, have no way of knowing what is contained within these training materials to address F-35
crash hazards.
There are several instances in the administrative record where Defendant and her staff
assert that hazards from the crash of an F-35 are not new and are essentially the same as those from
an F-16, but these conclusory statements are unsupported by data or cited sources. See AR 6542731, 65402. More importantly these discussions were not included in the FEIS. The FEIS contains
no disclosure that the crash of an F-35 would present any hazards significantly different from the
crash of an F-16.
ARGUMENT
NEPA REQUIRED THAT THE EIS DISCLOSE THAT INFORMATION
NECESSARY TO EVALUATE POTENTIALLY POTENTIALY SEVERE RISKS TO
THE PUBLIC IN THE EVENT OF A CRASH OF AN F-35 AIRCRAFT IS
UNAVAILABLE AND THAT A NATIONAL DEFENSE AREA WOULD BE
DECLARED IN THE EVENT OF A CRASH
The “twin aims” of NEPA, as noted above, are to ensure that the agency takes a “hard look”
at the environmental consequences of its proposed action and to make information on
environmental consequences available to the public which may then offer its insight to assist the
agency’s decision-making through the comment process. Robertson, 490 U.S. at 350, 356, 109
S.Ct. 1835, 1846, 1849. See also Suffolk County v. Secretary of Interior 562 F.2d 1368 (2nd Cir.
1977), 1375 (citing Sierra Club v. Morton, 510 F.2d 813, 819 (5th Cir. 1975)); Monroe County
Conservation Council, Inc. v. Volpe, 472 F.2d 693, 697 (2nd Cir. 1972); I-291 Why? Ass'n v.
Burns, 372 F.Supp. 223, 249 (D.Conn. 1974), decision aff’d 517 f.2d 1077 (2d. Cir 1975).
The hard look concept requires that reasonably foreseeable risks be disclosed and
examined. 40 C.F.R. §§ 1502.22, 1508.8. Included within the definition of reasonably foreseeable
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impacts are those “which have catastrophic consequences, even if their probability of occurrence
is low, provided that the analysis of the impacts is supported by credible scientific evidence, is not
based on pure conjecture, and is within the rule of reason.” 40 C.F.R. § 1502.22(b)(4).
CEQ’s regulations initially included a “worst case” scenario regulation, but this later was
replaced by the current regulations which emphasize scientific data over hypothetical possibilities.
In Robertson, the Supreme Court explained that the language now in effect was intended to
continue examination of low-probability high-severity risks where the risks are based on science
rather than conjecture.
In 1986, however, CEQ replaced the “worst case” requirement with a requirement
that federal agencies, in the face of unavailable information concerning a
reasonably foreseeable significant environmental consequence, prepare “a
summary of existing credible scientific evidence which is relevant to evaluating the
... adverse impacts” and prepare an “evaluation of such impacts based upon
theoretical approaches or research methods generally accepted in the scientific
community.” 40 CFR § 1502.22(b) (1987). The amended regulation thus “retains
the duty to describe the consequences of a remote, but potentially severe impact,
but grounds the duty in evaluation of scientific opinion rather than in the framework
of a conjectural ‘worst case analysis.’ ” 50 Fed.Reg. 32237 (1985).
Robertson, 490 U.S. at 354-55. See also Mandelker, NEPA Law and Litigation, supra, § 10.22
(explaining that the revision, as explained in Robertson, was intended to avoid examination of
conjectural worse-case scenarios).
The CEQ regulation now requires that when an agency is evaluating reasonably foreseeable
impacts and encounters incomplete or unavailable information, the agency must disclose the
shortage of information, explain the significance of the gap and provide a reasonable evaluation
of the risk. The agency “shall always make clear that such information is lacking” and shall either
provide the missing information or disclose the relevance of the missing information in evaluating
impacts, a summary of existing credible scientific evidence, and the agency’s evaluation of impacts
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based on theoretical approaches or research methods generally accepted in the scientific
community. 40 C.F.R. § 1502.22(b).
Crashes of F-35 aircraft, unfortunately, are reasonably foreseeable, based on the data which
documents the crash history of military jets. This data is found in the FEIS and forms the basis
for its calculation of the crash rate for F-35 aircraft. By reference to the crash history of the F22A, the risk is 7.34 crashes per 100,000 flight hours, which is one crash per 13,623 flight hours.
The FEIS estimates that 18 F-35 aircraft at the Burlington site would fly 5,486 hours per year.
While the likelihood of an F-35 crash is reasonably foreseeable, there exists incomplete or
unavailable information about the physical risks of harm that would arise in that foreseeable event.
The information is confidential or classified. The regulation required that the Defendant
acknowledge that this information was lacking, explain the significance of what was missing, and
provide a reasonable evaluation of the risk. The FEIS does not address these issues.
The disclosures missing from the EIS in this case could not have been more relevant to the
basing decision -- Burlington was the only heavily populated area under consideration. The two
alternative sites, McEntire and Jacksonville, are rural.
Section 1502.9(c) of title 40 of CFR states that agencies “shall” prepare supplements to draft
or final EIS’s if “there are significant new circumstances or information relevant to environmental
concerns and hearing on the proposed action or its impacts.” Agency compliance is judged under the
arbitrary and capricious standard. Senville v. Peters. 335 F.Supp.2d at 345. The Defendant’s failure
to issue a supplemental EIS was arbitrary and capricious. The criteria governing significance are
found in 40 C.F.R. § 1508.27. Criterion (2) applies because the information in Lt. Col. Caravello’s
draft memorandum may affect public health and safety to an extraordinary degree. Criterion (4),
addressing highly controversial impacts, applies because there a substantial dispute exists as to the
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size, nature and effect of these impacts. Senville v. Peters. 335 F.Supp.2d at 365. Criterion (5)
applies because the effects are highly uncertain or involve unique or unknown risks. Criterion (8)
applies because the record demonstrates that a crash may occur in historic districts. “Close calls
should be resolved in favor of preparing a SEIS.” Senville v. Peters, 335 F.Supp.2d at 356.
Lt. Col. Caravello’s draft Memorandum for the Record and his final Memorandum for the
Record addressed three of the four requirements of § 1502.22(b). He disclosed that the information
was incomplete or unavailable. He explained the relevance of the missing information. He
provided a summary of the existing credible scientific information. He did not evaluate the risk
based on available data and experience.
Lt. Col. Caravello’s memoranda, however, were not included in the EIS. They were written
in response to the Greco-Sprey memorandum and counsel’s letter seeking a Supplemental EIS.
The regulation, and the purpose of the statute, required airing of this information in a Supplemental
EIS. Senville v. Peters, 327 F.Supp.2d 335 at 369 (“Unless a document has been publicly circulated
and available for public comment, it does not satisfy NEPA’s EIS requirements.”); Grazing Fields
Farms v. Goldschmidt, 626 F.2d. 1068, 1072 (1st Cir. 1980)(“We find no indication in the statute
that Congress contemplated that studies or memoranda contained in the administrative record, but
not incorporated in any way into an EIS, can bring into compliance with NEPA an EIS that by
itself is inadequate.”); I-291 Why? Ass'n v. Burns, 517 F.2d 1077, 1081 (2nd Cir. 1975) (“These
studies could not cure these particular inadequacies because they were not circulated for review
and comment in accordance with procedures established to comply with NEPA.”).
As to the likelihood that the crash site would be declared an NDA, compelling the
evacuation of homes and businesses under penalty of law, the risk is both certain and unclassified.
Lt. Col. Caravello’s draft Memorandum for the Record explained that NDA’s had been declared
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at other stealth aircraft crash sites. He expressed his concern that the public had no idea this was
likely and that disclosure to the public was warranted. The purposes of the statute required that
this reasonably foreseeable social and economic impact on the public be disclosed. 40 C.F.R. §
1508.8 (b) (effects include economic and social effects); 40 C.F.R. § 1508.14 (human or social
effects, by themselves, do not trigger the need for an EIS but if an EIS is being prepared, and if
economic or social effects are interrelated with environmental effects, they must be examined).

COUNT 10 -- THE RECORD OF DECISION RELIED UPON COST
CONSIDERATIONS NOT DISCLOSED IN THE EIS
PRELIMINARY STATEMENT
Central to the evaluation of alternatives is comparison of the advantages and disadvantages
of the alternatives. The Draft and Final EIS each disclosed that that McIntire was the
environmentally preferred site and that the Burlington site would cost more than either of the two
alternative sites.
The ROD selected Burlington in part because the “overall cost” would be less than for the
alternative sites. “Overall cost” referred to the savings that would result from basing the F-35 at
Burlington and retiring Burlington’s F-16 aircraft, as compared to the alternative sites at which the
existing aircraft would have to be rebased somewhere elsewhere, at substantial expense.
The FEIS had not disclosed the plan to retire Burlington’s F-16 aircraft or disclosed the
cost of rebasing displaced aircraft at the alternative sites.
FACTS
The FEIS stated a plan common to all three sites by which F-35s would replace
existing aircraft on a one-for-one basis as the F-35s arrive at each base, but the ROD was
based on the cost savings from the Air Force’s undisclosed plans a) to remove F-35s from
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Burlington regardless of F-35 basing and b) keep the existing aircraft at the alternative
sites in service after F-35s displace them.
The FEIS demonstrated that selection of the Burlington site would cause substantially
greater environmental harm than the alternative sites. FEIS, 2-30; comparison of impacts in Table
2-12, at 2-31 – 2-44; also see AR64734-64750, 63569-63581, 63606-63609. The FEIS also
demonstrated that Burlington also would cost more money to prepare to host the aircraft. The
FEIS examined the costs of construction at each alternative location. The cost for basing the F-35
at Burlington would be nearly $4.7 million, while the cost at McEntire would be $1.175 million,
and at Jacksonville it would be $0.4 million. (See Tables BR2.1-2, Mc2.1-2, JX2.1-2).
The Air Force issued a Record of Decision on December 2, 2013, documenting the
selection of Burlington as the preferred alternative basing location for the operation of F-35
fighter-bomber jets. The ROD acknowledged that the Environmentally Preferred Alternative for
F-35 operations was the McEntire Joint National Guard Base in South Carolina.30 [ROD at 2]
Nevertheless, the Air Force had chosen Burlington because it “presents the best mix of
infrastructure, airspace and overall cost to the Air Force. … Burlington AGS has adequate
infrastructure to support the F-35A mission which resulted in having the lowest implementation
costs of all the candidate locations. … Burlington’s airspace and ranges can support projected F35A training requirements. …” ROD at 2.
The overall cost concept, as introduced by the ROD, arose from the plan to retire the F-16
aircraft at Burlington but not retire the planes being displaced at the alternative sites.
Burlington currently hosts the oldest version of the F-16 aircraft which are schedule
to retire as F-35As are brought into the Air Force inventory. This decision avoids
the cost of having to relocate newer, more advanced fighter units that are not being
The ROD explained that at McEntire, “there would be the most significant decrease in
the number of acres, population, households, and receptors exposed to noise levels 65 decibels
day-night average sound level and greater … .” [ROD at 2]
30
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replaced with these F-35As. The F-35As as Burlington AGS will negate the need
to relocate the front line F-16 (Block 52) at McEntire or the F-15Cs currently
stationed at Jacksonville.
ROD at 3, AR 65496]. The Administrative Record includes estimates of $3 million to rebase
McEntire F-16’s, and $4-22 million to rebase the Jacksonville F-15’s. AR65329.

The

Administrative Record also discloses that the F-16 aircraft based in Burlington were expected to
reach the end of their life expectancy in 2018, and would be sent to the “boneyard” with or without
basing of F-35 aircraft. AR 41186, 41201, 41204, 42212.
The Draft and Final EIS documents had not disclosed the plan to retire the F-16 aircraft
regardless of whether F-35 aircraft would be based at Burlington – they had stated the opposite.
The Final EIS stated that at each of the Air Guard bases under consideration, “as the F-35s arrive
at the base” the existing military aircraft would be removed. FEIS 2-3. In the section discussing
the Burlington site specifically, the FEIS stated that the draw-down of existing aircraft at
Burlington “would match bed-down of the F-35As on a one-for-one basis.” BR4-3.
The FEIS also never suggested that replacing F-16s at the Burlington site would differ from
the replacement plans at the alternative sites.

Again, the opposite was represented -- the

replacement plan was a “common element” shared by the three competing sites. FEIS 2-1, 2-2.
The FEIS drew no distinction between the F-16s at Burlington and the existing military aircraft
that would be displaced at Jacksonville and McIntire.
Defendant filed to respond to comments submitted by Plaintiffs pointing out the
lack of information on the criteria used, including cost, to select Burlington as the
preferred alternative.
Numerous comments were filed pointing to a lack of information in the DEIS on the criteria
used to select Burlington as the location for the F-35 ANG base and many asked specifically about
cost. For example:
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Comment RO21 at E-124: Believes Burlington was chosen in a flawed scoring process.
“The other basing sites do not have the same kind of residential impacts, and might,
[an] official implied, be more cost-effective in terms of launching missions, if the
scoring process were done properly.”
Comment RO249 at E-446: “[Provide] the scoring for the other two Air Guard bases
under consideration for basing: McEntire and Jacksonville.”
Comment RO359 at E-666: “[T]he Air Force has the responsibility to explain why
Burlington was even under consideration as a location compared to the many sights
[sic] that would have less of an impact on the local population.”

See FEIS, Responses PA-1, PA-2 at E-1233.
In response, Defendant referred to section 2.2 of the FEIS to explain its basing “Identification
Process.” FEIS at 2-24 – 2-30. While this section does provide a broad overview of the process, it
does not mention the “overall cost” factor later relied on in the ROD.
The Winooski City Council sent a number of questions to the Defendant, one of which
asked “Why is Burlington one of the top two preferred alternative sites for the F-35A given the
“adverse impacts” – including dense population outlined in the EIS.” [AR52982, Question #16]
The Vermont Air National Guard provided an informal response to the question, which lacked the
information requested. The FEIS did not acknowledge this comment, nor did it offer a response.
Neither the Air Guard nor the Air Force brought “overall cost” to the attention of the City Council.
At least one comment specifically addressed the cost figures in the DEIs and asked why
Burlington, the most expensive alternative according to the DEIS, was being described by the Air
Guard as the least expensive:
Where does the Burlington AGS rank related to cost criteria? Local
Vermont Guard officials have been reported as stating that the Vermont Air Guard
presented a small cost to bring the planes to Burlington, compared to other
locations, however, Table 6.2 Proposed Facility Modification for Burlington AGS
shows a total cost of $4,690,000, while McEntire’s JNGB shows a total cost of
$1,175,000 and Jacksonville’s Table 8-2 show $400,000 in total cost.
FEIS Comment RO527, at E-865.
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Defendant’s response did not answer the question posed in the comment: “As reported in the EIS,
the least costly construction would be associated with Jacksonville AGS, followed by McEntire
JNGB, and then Burlington AGS.” FEIS, Response SO-11, App E at E-1239. The response does
not reveal why the Vermont Guard was describing Burlington as the least costly in comparison to
the alternative locations, when the DEIS showed that it was the most costly. In hindsight, it appears
that the Vermont Guard knew that the F-16 aircraft were planned for retirement, so the “overall
cost” approach made Burlington less expensive.
ARGUMENT
NEPA REQUIRED THAT THE EIS DISCLOSE THE MAJOR FACTORS UPON
WHICH THE DECISION WOULD BE MADE
“’Public scrutiny’ of the basis for the [agency’s] decision is essential to implementing
NEPA." Town of Huntington v. Marsh, 859 F.2d 1134, 1143 (2nd Cir. 1988)(quoting 40 C.F.R. §
1500.1(b)). An FEIS must “enable those who did not have a part in its compilation to understand
and consider meaningfully the factors involved” in order for NEPA to fulfill its statutory purpose.
Suffolk County v. Secretary of Interior 562 F.2d 1368 (2nd Cir. 1977), 1375 (citing Sierra Club v.
Morton, 510 F.2d 813, 819 (5th Cir. 1975)); Monroe County Conservation Council, Inc. v. Volpe,
472 F.2d 693, 697 (2nd Cir. 1972); I-291 Why? Ass'n v. Burns, 372 F.Supp. 223, 249 (D.Conn.
1974), decision aff’d 517 f.2d 1077 (2d. Cir 1975).
Any cost-benefit analysis relevant to the choice of alternatives “shall be” be included in
the EIS. 40 C.F.R. §1502.23; see I-291 Why? Ass'n v. Burns, 372 F.Supp. 223 (D.Conn. 1974),
decision aff’d, 517 f.2d 1077 (2d. Cir 1975); Sierra Club v. Marsh, 714 F.Supp. 539, 586-587
(D.Me. 1989)(FEIS inadequate for not providing information on whether the economic benefits of
the project alternative would be worth the environmental costs), citing South Louisiana
Environmental Council, Inc. v. Sand, 629 F.2d 1005, 1011 (5th Cir.1980) ("In order to fully
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appraise the potential environmental harms of a proposed project, they must be weighed against
the economic benefits of that project.").
“In any event,” the CEQ regulations state, regardless of whether cost-benefit analysis is
utilized, the EIS “should indicate those considerations including factors not related to
environmental quality” -- such as cost – “which are likely to be relevant and important to the
decision.” 40 C.F.R. § 1502.23.
NEPA not only prohibits an agency from basing the decision on a deciding factor such as
“overall cost” without first disclosing that factor in the EIS, it also prohibits an agency from
misleading the public about the factors the agency is considering. If economic cost or benefit is
in fact a part of the EIS, it must be an accurate representation of the pertinent information and “not
based on misleading economic assumptions” that might “‘impair fair consideration’ of the
project’s environmental effects.” Hughes River Watershed Conservancy v. Glickman, 81 F.3d 437
(4th Cir. 1996)(“misleading economic assumptions can … defeat the second function of an EIS by
skewing the public's evaluation of a project.” (citing Robertson, 490 U.S. 332, 349, (1989); Sierra
Club v. Sigler, 695 F.2d 957 (5th Cir. 1983)(“[I]t is vitally important that the FEIS relied on by
the agency fully and accurately disclose the environmental, economic, and technical costs
associated with the project.” (Citing Chelsea Neighborhood Associations v. United States Postal
Service, 516 F.2d 378 (2nd Cir. 1975))); Conservation Soc. of Southern Vermont, Inc. v. Secretary
of Transp., 362 F.Supp. 627, 635-636 (D.Vt. 1973)(EIS inadequate for relying on economic gain
from project but failing to give details on that gain, or the cost of the economic and environmental
harm caused by the project), aff’d, 508 F.2d 927 (2d Cir. 1974), vacated on other grounds by 423
US 809 (1974).
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Defendant violated NEPA by excluding from the EIS the overall cost factor she relied upon
in the ROD. By omitting this information, the FEIS did not “sharply defin[e] the issues and
provid[e] a clear basis for choice among options by the decisionmaker and the public.” 40 C.F.R.
§1502.14. The overall cost, and any claimed benefit associated with those costs, should have been
disclosed in the FEIS. 40 C.F.R. §1502.23. Natural Resources Defense Council, Inc. v. Callaway,
524 F.2d 79 (2nd Cir. 1975)(“… the Final EIS fails to perform its vital task of exposing the
reasoning and data of the agency proposing the action to scrutiny by the public and by other
branches of the government.”); I-291 Why? Ass'n v. Burns, 372 F.Supp. 223, 247-253 (D.Conn.
1974) aff’d 517 F.2d 1077 (2d. Cir 1975)(EIS inadequate for failing to provide information that
would give the basis for a reasoned decision).
Defendant also violated the statute by submitting to the public, in the FEIS, that the relevant
costs were the costs of construction -- and then relying on previously undisclosed “overall cost”
to over-ride Burlington’s higher cost of construction. 40 C.F.R. § 1502.14; Natural Resources
Defense Council v. Callaway, supra.
The Defendant’s failure to include in the EIS any disclosure or examination of the “overall
cost” factor that she subsequently relied upon in the ROD was a violation of a clear legal duty.
The decision not to disclose this factor in the EIS did not “require a high level of technical
expertise,” and did not constitute “the informed discretion of the responsible federal agencies.”
Marsh, 490 U.S. 360, 377. Defendant failed to meet the standards of § 706(2)(A) and (D).
The decision to omit “overall cost” from the FEIS but rely upon it in the ROD also was
arbitrary and capricious. As a result of this decision, the EIS was not “based on a consideration of
the relevant factors.” There was “a clear error of judgment” either in drafting the EIS without
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mention of this factor, or in reaching the decision without supplementing the EIS and reopening
the comment period to include this factor. City of New York v Shalala, 34 F.3d 1161, 1167
NEPA REQUIRED THAT DEFENDANT RESPOND TO
COMMENTS SUBMITTED ON THE LACK OF INFORMATION ABOUT
BASING CRITERIA AND COST
The Defendants failed to meet NEPA’s requirement that the FEIS respond to submitted
comments in the manner required by 40 CFR §§ 1502.9(b) and 1503.4, 1503.4. The Defendant
received many comments pointing to the lack of details in the DEIS on the criteria used to
compare basing alternatives and to select Burlington over the others. One comment specifically
pointed to the inconsistency between the information in the DEIS that showed Burlington as the
most costly and the Air Guard’s claim that the Burlington site would save money. The FEIS did
not respond by disclosing or discussing the overall cost factors that the ROD disclosed were a
basis for the decision. The Defendant did not “supplement, improve, or modify its analyses,” or
“make factual corrections,” or “explain why the comments do not warrant further agency
response, citing the sources, authorities, or reasons which support the agency’s position… ” 40
CFR §1503.4.
The Air Force violated 40 CFR §§ 1502.9(b), 1503.4 and the “twin aims” of the statute. It
failed to follow procedures required by law and was arbitrary and capricious.
CONCLUSION
The Court is respectfully asked to issue a Declaratory Judgment that the basing decision
was in violation of law and arbitrary and capricious.
A separate motion is being filed asking for a permanent injunction barring basing F-35
aircraft at the Burlington airport unless and until the Secretary of the Air Force issues a
supplemental or replacement EIS that complies with NEPA.
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